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PART I
 

Item 1. Financial Statements.
 

ALLIANCE DATA SYSTEMS CORPORATION
UNAUDITED CONDENSED CONSOLIDATED BALANCE SHEETS

 

  
March 31,

2014   
December 31,

2013  
 (In thousands, except per share amounts)

ASSETS
Cash and cash equivalents  $ 706,642  $ 969,822 
Trade receivables, less allowance for doubtful accounts ($3,290 and $2,262 at March 31, 2014 and December 31,

2013, respectively)   374,483   394,822 
Credit card and loan receivables:         

Credit card receivables – restricted for securitization investors   6,486,702   7,080,014 
Other credit card and loan receivables   1,602,096   1,492,868 
Total credit card and loan receivables   8,088,798   8,572,882 
Allowance for loan loss   (482,658)   (503,169)
Credit card and loan receivables, net   7,606,140   8,069,713 

Loan receivables held for sale   62,472   62,082 
Deferred tax asset, net   201,237   216,195 
Other current assets   418,487   177,859 
Redemption settlement assets, restricted   568,564   510,349 

Total current assets   9,938,025   10,400,842 
Property and equipment, net   326,421   299,188 
Deferred tax asset, net   2,355   2,454 
Cash collateral, restricted   34,425   34,124 
Intangible assets, net   840,059   460,404 
Goodwill   2,296,349   1,735,703 
Other non-current assets   319,636   311,542 

Total assets  $ 13,757,270  $ 13,244,257 
LIABILITIES AND EQUITY

Accounts payable  $ 362,901  $ 210,019 
Accrued expenses   492,426   262,307 
Deposits   1,381,079   1,544,059 
Non-recourse borrowings of consolidated securitization entities   250,000   1,025,000 
Current debt   384,940   364,489 
Other current liabilities   186,128   140,186 
Deferred revenue   907,716   966,438 
Deferred tax liability, net   62   — 

Total current liabilities   3,965,252   4,512,498 
Deferred revenue   158,515   170,748 
Deferred tax liability, net   390,530   275,757 
Deposits   1,292,792   1,272,302 
Non-recourse borrowings of consolidated securitization entities   3,921,916   3,566,916 
Long-term and other debt   2,575,270   2,435,792 
Other liabilities   160,289   154,483 

Total liabilities   12,464,564   12,388,496 
Commitments and contingencies         
Redeemable non-controlling interest   342,797   — 
Stockholders’ equity:         
Common stock, $0.01 par value; authorized, 200,000 shares; issued, 101,573 shares and 98,302 shares at

March 31, 2014 and December 31, 2013, respectively   1,016   983 
Additional paid-in capital   1,508,456   1,512,752 
Treasury stock, at cost, 46,954 shares and 46,752 shares at March 31, 2014 and December 31, 2013, respectively   (2,737,979)   (2,689,177)
Retained earnings   2,186,825   2,049,430 
Accumulated other comprehensive loss   (8,409)   (18,227)
Total stockholders’ equity   949,909   855,761 
Total liabilities and equity  $ 13,757,270  $ 13,244,257 

 
 

See accompanying notes to unaudited condensed consolidated financial statements.
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ALLIANCE DATA SYSTEMS CORPORATION
UNAUDITED CONDENSED CONSOLIDATED STATEMENTS OF INCOME

 

  
Three Months Ended

March 31,  
  2014   2013  

 
(In thousands, except per share

amounts)
Revenues  

Transaction                                                                                                                    $ 83,980  $ 82,348 
Redemption                                                                                                                     243,690   160,012 
Finance charges, net                                                                                                                     536,261   477,404 
Database marketing fees and direct marketing
services                                                                                                                     328,469   295,606 
Other revenue                                                                                                                     40,500   38,067 

Total revenue   1,232,900   1,053,437 
Operating expenses  

Cost of operations (exclusive of depreciation and amortization disclosed separately below)   772,426   620,422 
Provision for loan loss                                                                                                                     70,582   66,648 
General and administrative                                                                                                                     34,027   22,292 
Depreciation and other amortization                                                                                                                     25,512   19,560 
Amortization of purchased intangibles                                                                                                                     48,561   33,290 

Total operating expenses   951,108   762,212 
Operating income   281,792   291,225 
Interest expense  

Securitization funding costs                                                                                                                     22,911   24,485 
Interest expense on deposits                                                                                                                     8,234   7,007 
Interest expense on long-term and other debt,
net                                                                                                                     36,602   51,052 

Total interest expense, net   67,747   82,544 
Income before income tax  $ 214,045  $ 208,681 
Provision for income taxes   78,298   79,702 
Net income                                                                                                                       $ 135,747  $ 128,979 
Less: Net loss attributable to non-controlling interest   (1,648)   — 
Net income attributable to Alliance Data Systems Corporation stockholders  $ 137,395  $ 128,979 
  
Net income attributable to Alliance Data Systems Corporation stockholders per share:  

Basic                                                                                                                    $ 2.59  $ 2.59 
Diluted                                                                                                                    $ 2.08  $ 1.92 

  
Weighted average shares:  

Basic                                                                                                                     53,033   49,762 
Diluted                                                                                                                     66,065   67,328 

 
 

See accompanying notes to unaudited condensed consolidated financial statements.
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ALLIANCE DATA SYSTEMS CORPORATION
UNAUDITED CONDENSED CONSOLIDATED STATEMENTS OF COMPREHENSIVE INCOME

 

  
Three Months Ended

March 31,  
  2014   2013  
  (In thousands)  
  
Net income                                                                                                                       $ 135,747  $ 128,979 
Other comprehensive income, net of tax:  

Net unrealized gain on securities available-for-sale, net of tax expense (benefit) of $402 and $(152) for the three
months ended March 31, 2014 and 2013, respectively   485   1,096 

Foreign currency translation adjustments                                                                                                                     9,333   3,327 
Other comprehensive income                                                                                                                        9,818   4,423 
Total comprehensive income, net of tax                                                                                                                       $ 145,565  $ 133,402 
Less: Comprehensive loss attributable to non-controlling
interest                                                                                                                        (1,583)   — 
Comprehensive income attributable to Alliance Data Systems Corporation stockholders  $ 147,148  $ 133,402 

 
 

See accompanying notes to unaudited condensed consolidated financial statements.
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ALLIANCE DATA SYSTEMS CORPORATION
UNAUDITED CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS

 

  
Three Months Ended

March 31,  
  2014   2013  
  (In thousands)  
CASH FLOWS FROM OPERATING ACTIVITIES:  
Net income                                                                                                                       $ 135,747  $ 128,979 
Adjustments to reconcile net income to net cash provided by (used in) operating activities:  

Depreciation and amortization                                                                                                                     74,073   52,850 
Deferred income taxes                                                                                                                     25,324   14,597 
Provision for loan loss                                                                                                                     70,582   66,648 
Non-cash stock compensation                                                                                                                     15,624   13,024 
Fair value gain on interest-rate derivatives                                                                                                                     (75)   (6,311)
Amortization of discount on debt                                                                                                                     8,053   22,241 
Amortization of deferred financing costs                                                                                                                     5,828   6,764 

Change in deferred revenue                                                                                                                        (27,131)   (34,918) 
Change in other operating assets and liabilities, net of
acquisitions                                                                                                                        37,702   17,249 

Originations of loan receivables held for sale                                                                                                                        (1,114,635)   — 
Sales of loan receivables held for sale                                                                                                                        1,114,245   — 
Excess tax benefits from stock-based
compensation                                                                                                                        (24,805)   (9,596)

Other                                                                                                                        12,579   7,475 
Net cash provided by operating activities   333,111   279,002 

  
CASH FLOWS FROM INVESTING ACTIVITIES:  
Change in redemption settlement assets                                                                                                                        (77,765)   (52,863) 
Change in cash collateral, restricted                                                                                                                        —   (1,551)
Change in restricted cash                                                                                                                        346   (463,058) 
Change in credit card and loan receivables                                                                                                                        384,037   371,421 
Purchase of credit card portfolios                                                                                                                        —   (37,061)
Payment for acquired business, net of cash                                                                                                                        (259,514)   — 
Capital expenditures                                                                                                                        (43,488)   (28,282)
Purchases of marketable securities                                                                                                                        (1,657)   (45,720)
Maturities/sales of marketable securities                                                                                                                        1,691   476 
Other                                                                                                                        (4,000)   (1,250)

Net cash used in investing activities   (350)   (257,888)
  
CASH FLOWS FROM FINANCING ACTIVITIES:  
Borrowings under debt agreements                                                                                                                        496,822   — 
Repayments of borrowings                                                                                                                        (484,874)   (6,088)
Proceeds from convertible note hedge
counterparties                                                                                                                        93,380   — 

Settlement of convertible note borrowings                                                                                                                        (115,053)   — 
Issuances of deposits                                                                                                                        341,308   326,881 
Repayments of deposits                                                                                                                        (483,797)   (378,215)
Non-recourse borrowings of consolidated securitization
entities                                                                                                                        530,000   500,004 

Repayments/maturities of non-recourse borrowings of consolidated securitization entities   (950,000)   (547,339)
Payment of deferred financing costs                                                                                                                        (4,958)   (2,506)
Excess tax benefits from stock-based
compensation                                                                                                                        24,805   9,596 

Proceeds from issuance of common stock                                                                                                                        4,603   2,093 
Purchase of treasury shares                                                                                                                        (44,605)   (51,710)
Other                                                                                                                        (10)   (6)

Net cash used in financing activities   (592,379)   (147,290)
  
Effect of exchange rate changes on cash and cash equivalents   (3,562)   (3,027)
Change in cash and cash equivalents   (263,180)   (129,203) 
Cash and cash equivalents at beginning of period   969,822   893,352 

Cash and cash equivalents at end of period                                                                                                                 $ 706,642  $ 764,149 
  
SUPPLEMENTAL CASH FLOW INFORMATION:  
Interest paid                                                                                                                       $ 40,104  $ 47,951 
Income taxes paid, net                                                                                                                       $ 17,459  $ 37,724 

 
 

See accompanying notes to unaudited condensed consolidated financial statements.
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ALLIANCE DATA SYSTEMS CORPORATION

NOTES TO UNAUDITED CONDENSED CONSOLIDATED FINANCIAL STATEMENTS
 

 
1. SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES
 
Basis of Presentation
 

The unaudited condensed consolidated financial statements included herein have been prepared by Alliance Data Systems Corporation (“ADSC” or,
including its consolidated subsidiaries and variable interest entities, the “Company”), without audit, pursuant to the rules and regulations of the Securities and
Exchange Commission (“SEC”). Certain information and footnote disclosures normally included in financial statements prepared in accordance with
accounting principles generally accepted in the United States of America (“GAAP”) have been condensed or omitted pursuant to such rules and regulations.
However, the Company believes that the disclosures are adequate to make the information presented not misleading. These unaudited condensed consolidated
financial statements should be read in conjunction with the consolidated financial statements and the notes thereto included in the Company’s Annual Report
filed on Form 10-K for the year ended December 31, 2013, filed with the SEC on February 28, 2014.
 

The unaudited condensed consolidated financial statements included herein reflect all adjustments (consisting of normal, recurring adjustments) which
are, in the opinion of management, necessary to state fairly the results for the interim periods presented. The results of operations for the interim periods
presented are not necessarily indicative of the operating results to be expected for any subsequent interim period or for the fiscal year.
 

The preparation of financial statements in conformity with GAAP requires management to make estimates and assumptions that affect (1) the reported
amounts of assets; (2) liabilities and disclosure of contingent assets and liabilities at the date of the financial statements; and (3) the reported amounts of
revenues and expenses during the reporting period. Actual results could differ from those estimates.
 

For purposes of comparability, certain prior period amounts have been reclassified to conform to the current year presentation in accordance with GAAP.
 
Recently Adopted Accounting Standards
 

In July 2013, the Financial Accounting Standards Board (“FASB”) issued Accounting Standards Update (“ASU”) 2013-11, “Presentation of an
Unrecognized Tax Benefit When a Net Operating Loss Carryforward, a Similar Tax Loss, or a Tax Credit Carryforward Exists,” which provides guidance on
financial statement presentation of an unrecognized tax benefit when a net operating loss carryforward, a similar tax loss or a tax credit carryforward exists.
ASU 2013-11 requires an entity to present an unrecognized tax benefit, or a portion of an unrecognized tax benefit, as a reduction to a deferred tax asset for a
net operating loss carryforward, a similar tax loss, or a tax credit carryforward when settlement in this manner is available under the governing tax law. ASU
2013-11 was effective for interim and annual periods beginning after December 15, 2013 and required prospective application. The adoption of ASU 2013-11
did not have a material impact on the Company’s financial condition, results of operations or cash flows.
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ALLIANCE DATA SYSTEMS CORPORATION

NOTES TO UNAUDITED CONDENSED CONSOLIDATED FINANCIAL STATEMENTS – (CONTINUED)
 
 
2. EARNINGS PER SHARE
 

The following table sets forth the computation of basic and diluted net income per share for the periods indicated:
 
  Three Months Ended March 31,  
  2014   2013  

  
(In thousands, except
per share amounts)  

Numerator:       
Net income attributable to Alliance Data Systems Corporation stockholders  $ 137,395  $ 128,979 

Denominator:       
Weighted average shares, basic   53,033   49,762 
Weighted average effect of dilutive securities:    

Shares from assumed conversion of convertible senior notes   5,734   10,133 
Shares from assumed conversion of convertible note warrants   6,771   6,854 
Net effect of dilutive stock options and unvested restricted stock   527   579 

Denominator for diluted calculations   66,065   67,328 
         
Net income attributable to Alliance Data Systems Corporation stockholders per share:         

Basic  $ 2.59  $ 2.59 
Diluted  $ 2.08  $ 1.92 

 
The Company calculates the effect of its convertible senior notes, which can be settled in cash or shares of common stock, on diluted net income per

share as if they will be settled in cash as the Company had the intent and has elected to settle the convertible senior notes for cash.
 

Concurrently with the issuance of its convertible senior notes, the Company entered into hedge transactions that are generally expected to offset the
potential dilution of the shares from assumed conversion of convertible senior notes.
 

The Company is also party to prepaid forward contracts to purchase 1,857,400 shares of its common stock that are to be delivered over a settlement
period in 2014. The number of shares to be delivered under the prepaid forward contracts has reduced weighted-average basic and diluted shares outstanding.
 
 
3. ACQUISITION
 

On January 2, 2014, the Company acquired a 60% ownership interest in BrandLoyalty Group B.V. (“Brand Loyalty”), a Netherlands-based, data-driven
loyalty marketer. BrandLoyalty designs, organizes, implements and evaluates innovative and tailor-made loyalty programs for food retailers worldwide. The
acquisition expands the Company’s presence across Europe, Asia and Latin America. The results of BrandLoyalty have been included since the date of
acquisition and are reflected in the Company’s LoyaltyOne segment. The initial cash consideration was approximately $259.5 million in addition to the
assumption of debt. The goodwill resulting from the acquisition is not deductible for tax purposes.
 

The Company also recorded a contingent liability for the earn-out provisions included in the share purchase agreement of approximately $248.7 million,
which is included in accrued expenses in the Company’s unaudited condensed consolidated balance sheet. The contingent liability was measured at fair value
on the date of purchase and any subsequent changes in the fair value of the liability are recorded through earnings.
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ALLIANCE DATA SYSTEMS CORPORATION

NOTES TO UNAUDITED CONDENSED CONSOLIDATED FINANCIAL STATEMENTS – (CONTINUED)
 
 

The following table summarizes the allocation of consideration and the respective fair values of the assets acquired and liabilities assumed in the
BrandLoyalty acquisition as of the date of purchase:
 

  

As of
January 2,

2014  
  (In thousands) 
Current assets, net of cash acquired  $ 246,769 
Deferred tax asset   3,509 
Property and equipment   19,719 
Other non-current assets   3,994 
Intangible assets   423,832 
Goodwill   565,015 

Total assets acquired   1,262,838 
    
Current liabilities   146,559 
Current portion of long-term debt   34,180 
Deferred tax liability   105,512 
Long-term debt (net of current portion)   126,323 
Other liabilities   142 

Total liabilities assumed   412,716 
    

Redeemable non-controlling interest   341,907 
    

Net assets acquired  $ 508,215 

 
The Company also has the right to acquire the remaining 40% ownership interest in BrandLoyalty over a four-year period, 10% per year at predetermined

valuation multiples. If specified annual earnings targets are met by BrandLoyalty, the Company must acquire the additional 10% interest for the year
achieved; otherwise, the sellers have a put option to sell the Company its 10% interest for the respective year. See Note 11, “Redeemable Non-Controlling
Interest,” for more information.
 
 
4. CREDIT CARD AND LOAN RECEIVABLES
 

The Company’s credit card and loan receivables are the only portfolio segment or class of financing receivables. Quantitative information about the
components of total credit card and loan receivables is presented in the table below:
 

  
March 31,

2014   
December 31,

2013  
  (In thousands)  
Principal receivables  $ 7,674,407  $ 8,166,961 
Billed and accrued finance charges   317,857   343,521 
Other credit card and loan receivables   96,534   62,400 

Total credit card and loan receivables   8,088,798   8,572,882 
Less credit card receivables – restricted for securitization investors   6,486,702   7,080,014 

Other credit card and loan receivables  $ 1,602,096  $ 1,492,868 

 
Allowance for Loan Loss
 

The Company maintains an allowance for loan loss at a level that is appropriate to absorb probable losses inherent in credit card and loan receivables.
The allowance for loan loss covers forecasted uncollectible principal as well as unpaid interest and fees. The allowance for loan loss is evaluated monthly for
appropriateness.
 

In estimating the allowance for principal loan losses, management utilizes a migration analysis of delinquent and current credit card and loan receivables.
Migration analysis is a technique used to estimate the likelihood that a credit card or loan receivable will progress through the various stages of delinquency
and to charge-off. The allowance is maintained through an adjustment to the provision for loan loss. Charge-offs of principal amounts, net of recoveries are
deducted from the allowance. In estimating the allowance for uncollectible unpaid interest and fees, the Company utilizes historical charge-off trends,
analyzing actual charge-offs for the prior three months. The allowance is maintained through an adjustment to finance charges, net. In evaluating the
allowance for loan loss for both principal and unpaid interest and fees, management also considers factors that may impact loan loss experience, including
seasoning, loan volume and amounts, seasonality, payment rates and forecasting uncertainties.
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ALLIANCE DATA SYSTEMS CORPORATION

NOTES TO UNAUDITED CONDENSED CONSOLIDATED FINANCIAL STATEMENTS – (CONTINUED)
 

Net charge-offs include the principal amount of losses from credit cardholders unwilling or unable to pay their account balances, as well as bankrupt and
deceased credit cardholders, less recoveries and exclude charged-off interest, fees and fraud losses. Charged-off interest and fees reduce finance charges, net
while fraud losses are recorded as an expense. Credit card and loan receivables, including unpaid interest and fees, are charged-off at the end of the month
during which an account becomes 180 days contractually past due, except in the case of customer bankruptcies or death. Credit card and loan receivables,
including unpaid interest and fees, associated with customer bankruptcies or death are charged-off at the end of each month subsequent to 60 days after the
receipt of notification of the bankruptcy or death, but in any case, not later than the 180-day contractual time frame. The Company records the actual charge-
offs for unpaid interest and fees as a reduction to finance charges, net. Actual charge-offs for unpaid interest and fees were $75.6 million and $58.7 million for
the three months ended March 31, 2014 and 2013, respectively.
 

In evaluating the allowance for loan loss for both principal and unpaid interest and fees, management also considers factors that may impact loan loss
experience, including seasoning, loan volume and amounts, payment rates and forecasting uncertainties. The following table presents the Company’s
allowance for loan loss for the periods indicated:
 
  Three Months Ended March 31,  
  2014   2013  
  (In thousands)  
Balance at beginning of period  $ 503,169  $ 481,958 
Provision for loan loss   70,582   66,648 
Change in estimate for uncollectible unpaid interest and fees   5,500   — 
Recoveries   38,408   30,785 
Principal charge-offs   (135,001)   (108,375)

Balance at end of period  $ 482,658  $ 471,016 

 
Delinquencies
 

A credit card account is contractually delinquent if the Company does not receive the minimum payment by the specified due date on the cardholder’s
statement. It is the Company’s policy to continue to accrue interest and fee income on all credit card accounts beyond 90 days, except in limited
circumstances, until the credit card account balance and all related interest and other fees are paid or charged off, typically at 180 days delinquent. When an
account becomes delinquent, a message is printed on the credit cardholder’s billing statement requesting payment. After an account becomes 30 days past
due, a proprietary collection scoring algorithm automatically scores the risk of the account becoming further delinquent. The collection system then
recommends a collection strategy for the past due account based on the collection score and account balance and dictates the contact schedule and collections
priority for the account. If the Company is unable to make a collection after exhausting all in-house collection efforts, the Company may engage collection
agencies and outside attorneys to continue those efforts.
 

The following table presents the delinquency trends of the Company’s credit card and loan receivables portfolio:
 

  
March 31,

2014   
% of
Total   

December 31,
2013   

% of
Total  

      (In thousands, except percentages)     
Receivables outstanding – principal  $ 7,674,407   100.0% $ 8,166,961   100.0%
Principal receivables balances contractually delinquent:                 
31 to 60 days   95,018   1.2%  114,430   1.4%
61 to 90 days   68,136   0.9   74,700   0.9 
91 or more days   134,175   1.8   150,425   1.9 

Total  $ 297,329   3.9% $ 339,555   4.2%

 
10



Index
ALLIANCE DATA SYSTEMS CORPORATION

NOTES TO UNAUDITED CONDENSED CONSOLIDATED FINANCIAL STATEMENTS – (CONTINUED)
 
  
Modified Credit Card and Loan Receivables
 

The Company holds certain credit card and loan receivables for which the terms have been modified. The Company’s modified credit card and loan
receivables include credit card and loan receivables for which temporary hardship concessions have been granted and credit card and loan receivables in
permanent workout programs. These modified credit card and loan receivables include concessions consisting primarily of a reduced minimum payment and
an interest rate reduction. The temporary programs’ concessions remain in place for a period no longer than twelve months, while the permanent programs
remain in place through the payoff of the credit card and loan receivables if the credit cardholder complies with the terms of the program. These concessions
do not include the forgiveness of unpaid principal, but may involve the reversal of certain unpaid interest or fee assessments. In the case of the temporary
programs, at the end of the concession period, credit card and loan receivable terms revert to standard rates. These arrangements are automatically terminated
if the customer fails to make payments in accordance with the terms of the program, at which time their account reverts back to its original terms.
 

Credit card and loan receivables for which temporary hardship and permanent concessions were granted are both considered troubled debt restructurings
and are collectively evaluated for impairment. Modified credit card and loan receivables are evaluated at their present value with impairment measured as the
difference between the credit card and loan receivable balance and the discounted present value of cash flows expected to be collected. Consistent with the
Company’s measurement of impairment of modified credit card and loan receivables on a pooled basis, the discount rate used for credit card and loan
receivables is the average current annual percentage rate the Company applies to non-impaired credit card and loan receivables, which approximates what
would have been applied to the pool of modified credit card and loan receivables prior to impairment. In assessing the appropriate allowance for loan loss,
these modified credit card and loan receivables are included in the general pool of credit card and loan receivables with the allowance determined under the
contingent loss model of Accounting Standards Codification (“ASC”) 450-20, “Loss Contingencies.” If the Company applied accounting under ASC 310-40,
“Troubled Debt Restructurings by Creditors,” to the modified credit card and loan receivables in these programs, there would not be a material difference in
the allowance for loan loss.
 

The Company had $114.7 million and $118.1 million, respectively, as a recorded investment in impaired credit card and loan receivables with an
associated allowance for loan loss of $32.1 million and $33.9 million, respectively, as of March 31, 2014 and December 31, 2013. These modified credit card
and loan receivables represented less than 3% of the Company’s total credit card and loan receivables as of March 31, 2014 and December 31, 2013,
respectively.
 

The average recorded investment in the impaired credit card receivables was $116.3 million and $117.6 million for the three months ended March 31,
2014 and 2013, respectively.
 

Interest income on these modified credit card and loan receivables is accounted for in the same manner as other accruing credit card and loan receivables.
Cash collections on these modified credit card and loan receivables are allocated according to the same payment hierarchy methodology applied to credit card
and loan receivables that are not in such programs. The Company recognized $3.2 million for each of the three months ended March 31, 2014 and 2013,
respectively, in interest income associated with modified credit card and loan receivables during the period that such credit card and loan receivables were
impaired.
 

The following tables provide information on credit card and loan receivables that are considered troubled debt restructurings as described above, which
entered into a modification program during the specified periods:
 
 Three Months Ended March 31, 2014  

 
Number of

Restructurings 

Pre-
modification
Outstanding

Balance  

Post-modification
Outstanding

Balance  
 (Dollars in thousands)  
Troubled debt restructurings – credit card and loan receivables  36,552 $ 35,786 $ 35,755 
          
          
 Three Months Ended March 31, 2013  

 
Number of

Restructurings 

Pre-
modification
Outstanding

Balance  

Post-modification
Outstanding

Balance  
 (Dollars in thousands)  
Troubled debt restructurings – credit card and loan receivables  37,795 $ 33,966 $ 33,942 
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The tables below summarize troubled debt restructurings that have defaulted in the specified periods where the default occurred within 12 months of their
modification date:

 

  
Three Months Ended

March 31, 2014  

  
Number of

Restructurings  
Outstanding

Balance  
  (Dollars in thousands)  

Troubled debt restructurings that subsequently defaulted – credit card and loan receivables   16,728  $ 16,141  
            
            

  
Three Months Ended

March 31, 2013  

  
Number of

Restructurings  
Outstanding

Balance  
  (Dollars in thousands)  

Troubled debt restructurings that subsequently defaulted – credit card and loan receivables   15,495  $ 14,483  
            

 
Age of Credit Card and Loan Receivable Accounts
 

The following tables set forth, as of March 31, 2014 and 2013, the number of active credit card and loan accounts with balances and the related principal
balances outstanding, based upon the age of the active credit card and loan accounts from origination:
 
  March 31, 2014  

Age of Accounts Since Origination  

Number of
Active

Accounts with
Balances   

Percentage of
Active

Accounts with
Balances   

Principal
Receivables
Outstanding   

Percentage of
Principal

Receivables
Outstanding  

  (In thousands, except percentages)  
0-12 Months   4,467   27.6% $ 1,895,642   24.7%
13-24 Months   2,325   14.4   1,049,930   13.7 
25-36 Months   1,604   9.9   781,339   10.2 
37-48 Months   1,163   7.2   588,152   7.6 
49-60 Months   962   5.9   514,670   6.7 
Over 60 Months   5,656   35.0   2,844,674   37.1 

Total   16,177   100.0% $ 7,674,407   100.0%

 
 
  March 31, 2013  

Age of Accounts Since Origination  

Number of
Active

Accounts with
Balances   

Percentage of
Active

Accounts with
Balances   

Principal
Receivables
Outstanding   

Percentage of
Principal

Receivables
Outstanding  

  (In thousands, except percentages)  
0-12 Months   3,919   25.8% $ 1,489,425   22.3%
13-24 Months   2,013   13.3   823,748   12.3 
25-36 Months   1,415   9.3   634,826   9.5 
37-48 Months   1,161   7.7   576,524   8.6 
49-60 Months   920   6.1   467,542   7.0 
Over 60 Months   5,726   37.8   2,688,747   40.3 

Total   15,154   100.0% $ 6,680,812   100.0%
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Credit Quality
 

The Company uses proprietary scoring models developed specifically for the purpose of monitoring the Company’s obligor credit quality. The
proprietary scoring models are used as a tool in the underwriting process and for making credit decisions. The proprietary scoring models are based on
historical data and require various assumptions about future performance. Information regarding customer performance is factored into these proprietary
scoring models to determine the probability of an account becoming 90 or more days past due at any time within the next 12 months. Obligor credit quality is
monitored at least monthly during the life of an account. The following table reflects composition of the Company’s credit card and loan receivables by
obligor credit quality as of March 31, 2014 and 2013:
 
  March 31, 2014   March 31, 2013  

Probability of an Account Becoming 90 or More Days Past
Due or Becoming Charged-off (within the next 12 months)  

Total
Principal

Receivables
Outstanding   

Percentage of
Principal

Receivables
Outstanding   

Total Principal
Receivables
Outstanding   

Percentage of
Principal

Receivables
Outstanding  

      (In thousands, except percentages)     
No Score  $ 151,316   2.0% $ 182,777   2.7%
27.1% and higher   375,904   4.9   302,099   4.5 
17.1% - 27.0%   714,925   9.3   615,789   9.2 
12.6% - 17.0%   843,358   11.0   725,147   10.9 
3.7% - 12.5%   3,117,732   40.6   2,662,963   39.9 
1.9% - 3.6%   1,584,841   20.7   1,414,222   21.2 
Lower than 1.9%   886,331   11.5   777,815   11.6 

Total  $ 7,674,407   100.0% $ 6,680,812   100.0%

 
Transfer of Financial Assets
 

We originate loans under an agreement with one of our clients and after origination, these loan receivables are sold to the client at par value plus accrued
interest. These transfers qualify for sale treatment as they meet the conditions established in ASC 860-10, “Transfers and Servicing.” Following the sale, the
client owns the loan receivables, bears the risk of loss in the event of loan defaults and is responsible for all servicing functions related to the receivables. The
loan receivables originated by the Company that have not yet been sold to the client were $62.5 million and $62.1 million at March 31, 2014 and December
31, 2013, respectively, and are included in loan receivables held for sale in the Company’s unaudited condensed consolidated balance sheets and carried at the
lower of cost or fair value. The carrying value of these loan receivables approximates fair value due to the short duration between origination and sale.
Purchases and sales of these loan receivables held for sale are reflected as operating activities in the Company’s unaudited condensed consolidated statements
of cash flows.
 

Upon the client’s purchase of the originated loan receivables, the Company is obligated to purchase a participating interest in a pool of loan receivables
that includes the loan receivables originated by the Company. Such interest participates on a pro rata basis in the cash flows of the underlying pool of loan
receivables, including principal repayments, finance charges, losses, recoveries, and servicing costs. The Company bears the risk of loss related to its
participation interest in this pool.
 

During the three months ended March 31, 2014, the Company purchased $54.6 million of loan receivables under these agreements. The outstanding
balance of these loan receivables was $85.5 million and $61.6 million as of March 31, 2014 and December 31, 2013, respectively, and was included in other
credit card and loan receivables in the Company’s unaudited condensed consolidated balance sheets.
 
Securitized Credit Card Receivables
 

The Company regularly securitizes its credit card receivables through its credit card securitization trusts, consisting of World Financial Network Credit
Card Master Trust, World Financial Network Credit Card Master Note Trust (“Master Trust I”) and World Financial Network Credit Card Master Trust III
(“Master Trust III”) (collectively, the “WFN Trusts”), and World Financial Capital Credit Card Master Note Trust (the “WFC Trust”). The Company
continues to own and service the accounts that generate credit card receivables held by the WFN Trusts and the WFC Trust. In its capacity as a servicer, each
of the respective banks earns a fee from the WFN Trusts and the WFC Trust to service and administer the credit card receivables, collect payments and
charge-off uncollectible receivables. These fees are eliminated and therefore are not reflected in the unaudited condensed consolidated statements of income
for the three months ended March 31, 2014 and 2013.
 

The WFN Trusts and the WFC Trust are variable interest entities (“VIEs”) and the assets of these consolidated VIEs include certain credit card
receivables that are restricted to settle the obligations of those entities and are not expected to be available to the Company or its creditors. The liabilities of
the consolidated VIEs include non-recourse secured borrowings and other liabilities for which creditors or beneficial interest holders do not have recourse to
the general credit of the Company.
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The tables below present quantitative information about the components of total securitized credit card receivables, delinquencies and net charge-offs:
 

  
March 31,

2014   
December 31,

2013  
  (In thousands)  
Total credit card receivables – restricted for securitization investors  $ 6,486,702  $ 7,080,014 
Principal amount of credit card receivables – restricted for securitization investors, 90 days or more past due  $ 115,096  $ 131,659 

 
 
  Three Months Ended March 31,  
  2014   2013  
  (In thousands)  
Net charge-offs of securitized principal  $ 85,714  $ 74,094 

 
 
5. INVENTORIES
 

Inventories of $226.1 million and $14.6 million at March 31, 2014 and December 31, 2013, respectively, consist of finished goods primarily to be
utilized as rewards in the Company’s loyalty programs and are included in other current assets in the Company’s unaudited condensed consolidated balance
sheets. The increase in inventories from December 31, 2013 to March 31, 2014 is attributable to the BrandLoyalty acquisition.
 

Inventories are stated at lower of cost or market and valued primarily on a first-in-first-out basis. The Company records valuation adjustments to its
inventories if the cost of inventory exceeds the amount it expects to realize from the ultimate sale or disposal of the inventory. These estimates are based on
management’s judgment regarding future market conditions and analysis of historical experience.
 
 
6. OTHER INVESTMENTS
 

Other investments consist of restricted cash and marketable securities and are included in other current assets and other assets in the unaudited condensed
consolidated balance sheets. As of March 31, 2014 and December 31, 2013, other investments are comprised as follows:
 
  March 31, 2014   December 31, 2013  

  
Amortized

Cost   
Unrealized

Gains   
Unrealized

Losses   
Fair

Value   
Amortized

Cost   
Unrealized

Gains   
Unrealized

Losses   
Fair

Value  
  (In thousands)  
Restricted cash  $ 27,770  $ —  $ —  $ 27,770  $ 25,988  $ —  $ —  $ 25,988 
Marketable securities   77,317   191   (3,255)   74,253   77,351   62   (4,180)   73,233 

Total  $ 105,087  $ 191  $ (3,255)  $ 102,023  $ 103,339  $ 62  $ (4,180)  $ 99,221 

 
The following tables show the unrealized losses and fair value for those investments that were in an unrealized loss position as of March 31, 2014 and

December 31, 2013, aggregated by investment category and the length of time that individual securities have been in a continuous loss position:
 
  March 31, 2014  
  Less than 12 months   12 Months or Greater   Total  

  
Fair

Value   
Unrealized

Losses   
Fair

Value   
Unrealized

Losses   
Fair

Value   
Unrealized

Losses  
  (In thousands)  
Marketable securities  $ 27,607  $ (1,239)  $ 34,176  $ (2,016)  $ 61,783  $ (3,255)

 
 
  December 31, 2013  
  Less than 12 months   12 Months or Greater   Total  

  
Fair

Value   
Unrealized

Losses   
Fair

Value   
Unrealized

Losses   
Fair

Value   
Unrealized

Losses  
  (In thousands)  
Marketable securities  $ 39,954  $ (2,206)  $ 25,785  $ (1,974)  $ 65,739  $ (4,180)
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The amortized cost and estimated fair value of the marketable securities at March 31, 2014 by contractual maturity are as follows:
 

  
Amortized

Cost   
Fair

Value  
  (In thousands)  
Due in one year or less  $ 6,645  $ 6,539 
Due after five years through ten years   4,455   4,569 
Due after ten years   66,217   63,145 

Total  $ 77,317  $ 74,253 

 
Market values were determined for each individual security in the investment portfolio. When evaluating the investments for other-than-temporary

impairment, the Company reviews factors such as the length of time and extent to which fair value has been below cost basis, the financial condition of the
security’s issuer, and the Company’s intent to sell the security and whether it is more likely than not that the Company will be required to sell the security
before recovery of its amortized cost basis. The Company typically invests in highly-rated securities with low probabilities of default and has the ability to
hold the investments until maturity. Realized gains and losses from the sale of investment securities were not material.
 

As of March 31, 2014, the Company does not consider the investments to be other-than-temporarily impaired.
 
 
7. REDEMPTION SETTLEMENT ASSETS
 

Redemption settlement assets consist of cash and cash equivalents and securities available-for-sale and are designated for settling redemptions by
collectors of the AIR MILES® Reward Program in Canada under certain contractual relationships with sponsors of the AIR MILES Reward Program. These
assets are primarily denominated in Canadian dollars. There were no realized gains or losses from the sale of investment securities for the three months ended
March 31, 2014 and 2013, respectively. The principal components of redemption settlement assets, which are carried at fair value, are as follows:
 
  March 31, 2014   December 31, 2013  

  
Amortized

Cost   
Unrealized

Gains   
Unrealized

Losses   
Fair

Value   
Amortized

Cost   
Unrealized

Gains   
Unrealized

Losses   
Fair

Value  
  (In thousands)  
Cash and cash equivalents  $ 157,610  $ —  $ —  $ 157,610  $ 73,984  $ —  $ —  $ 73,984 
Government bonds   4,724   —   (85)   4,639   —   —   —   — 
Corporate bonds   399,624   6,806   (115)   406,315   429,592   7,083   (310)   436,365 

Total  $ 561,958  $ 6,806  $ (200)  $ 568,564  $ 503,576  $ 7,083  $ (310)  $ 510,349 

 
The following tables show the unrealized losses and fair value for those investments that were in an unrealized loss position as of March 31, 2014 and

December 31, 2013, aggregated by investment category and the length of time that individual securities have been in a continuous loss position:
 
  March 31, 2014  
  Less than 12 months   12 Months or Greater   Total  

  
Fair

Value   
Unrealized

Losses   
Fair

Value   
Unrealized

Losses   
Fair

Value   
Unrealized

Losses  
  (In thousands)  
Government bonds  $ 4,639  $ (85)  $ —  $ —  $ 4,639  $ (85)
Corporate bonds   9,198   (113)   5,031   (2)   14,229   (115)

Total  $ 13,837  $ (198)  $ 5,031  $ (2)  $ 18,868  $ (200)

 
 
  December 31, 2013  
  Less than 12 months   12 Months or Greater   Total  

  
Fair

Value   
Unrealized

Losses   
Fair

Value   
Unrealized

Losses   
Fair

Value   
Unrealized

Losses  
  (In thousands)  
Corporate bonds  $ 80,493  $ (310)  $ —  $ —  $ 80,493  $ (310)
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Market values were determined for each individual security in the investment portfolio. When evaluating the investments for other-than-temporary

impairment, the Company reviews factors such as the length of time and extent to which fair value has been below cost basis, the financial condition of the
security’s issuer, and the Company’s intent to sell the security and whether it is more likely than not that the Company will be required to sell the security
before recovery of its amortized cost basis. The Company typically invests in highly-rated securities with low probabilities of default and has the ability to
hold the investments until maturity. As of March 31, 2014, the Company does not consider the investments to be other-than-temporarily impaired.
 

The amortized cost and estimated fair value of the securities at March 31, 2014 by contractual maturity are as follows:
 

  
Amortized

Cost   
Fair

Value  
  (In thousands)  
Due in one year or less  $ 126,542  $ 127,624 
Due after one year through five years   277,806   283,330 

Total  $ 404,348  $ 410,954 

 
 
8. INTANGIBLE ASSETS AND GOODWILL
 
Intangible Assets
 

Intangible assets consist of the following:
 
  March 31, 2014   

  
Gross
Assets   

Accumulated
Amortization   Net  Amortization Life and Method

  (In thousands)   
Finite Lived Assets           

Customer contracts and lists  $ 839,567  $ (217,363)  $ 622,204 3-12 years—straight line
Premium on purchased credit card portfolios   176,088   (85,984)   90,104 5-10 years—straight line, accelerated
Customer database   161,700   (127,111)   34,589 4-10 years—straight line
Collector database   63,351   (58,575)   4,776 30 years—15% declining balance
Tradenames   86,113   (19,183)   66,930 3-15 years—straight line
Purchased data lists   13,784   (8,265)   5,519 1-5 years—straight line, accelerated
Favorable lease   3,291   (462)   2,829 10 years—straight line
Noncompete agreements   1,300   (542)   758 3 years—straight line

  $ 1,345,194  $ (517,485)  $ 827,709  
Indefinite Lived Assets              

Tradenames   12,350   —   12,350 Indefinite life
Total intangible assets  $ 1,357,544  $ (517,485)  $ 840,059  

 
 
  December 31, 2013   

  
Gross
Assets   

Accumulated
Amortization   Net  Amortization Life and Method

  (In thousands)   
Finite Lived Assets           

Customer contracts and lists  $ 440,200  $ (187,350)  $ 252,850 3-12 years—straight line
Premium on purchased credit card portfolios   216,041   (118,006)   98,035 5-10 years—straight line, accelerated
Customer database   161,700   (122,230)   39,470 4-10 years—straight line
Collector database   65,895   (60,711)   5,184 30 years—15% declining balance
Tradenames   58,567   (15,443)   43,124 4-15 years—straight line
Purchased data lists   17,567   (11,959)   5,608 1-5 years—straight line, accelerated
Favorable lease   3,291   (375)   2,916 10 years—straight line
Noncompete agreements   1,300   (433)   867 3 years—straight line

  $ 964,561  $ (516,507)  $ 448,054  
Indefinite Lived Assets              

Tradenames   12,350   —   12,350 Indefinite life
Total intangible assets  $ 976,911  $ (516,507)  $ 460,404  

 
With the BrandLoyalty acquisition on January 2, 2014, the Company acquired $423.8 million of intangible assets, consisting of $396.5 million of

customer contracts and a $27.3 million tradename, which are being amortized over a weighted average life of 7.0 years and 3.0 years, respectively.
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Goodwill
 

The changes in the carrying amount of goodwill for the three months ended March 31, 2014 are as follows:
 

  LoyaltyOne®   Epsilon®   

Private Label
Services and

Credit   
Corporate/

Other   Total  
  (In thousands)  
December 31, 2013  $ 232,449  $ 1,241,522  $ 261,732  $ —  $ 1,735,703 

Goodwill acquired during the year   565,015   —   —   —   565,015 
Effects of foreign currency translation   (4,432)   63   —   —   (4,369)

March 31, 2014  $ 793,032  $ 1,241,585  $ 261,732  $ —  $ 2,296,349 

 
See Note 3, “Acquisition,” for more information regarding the BrandLoyalty acquisition.

 
 
9. DEBT
 

Debt consists of the following:
 

Description  
March 31,

2014   
December 31,

2013  Maturity  Interest Rate
  (Dollars in thousands)     
          
Long-term and other debt:          
2013 credit facility  $ 370,000  $ 336,000 July 2018  (1)

2013 term loan   1,226,563   1,234,688 July 2018  (1)

BrandLoyalty credit facility   147,674   — December 2015  (2)

Convertible senior notes due 2014   319,261   333,082 May 2014  4.75%
Senior notes due 2017   396,712   396,511 December 2017  5.250%
Senior notes due 2020   500,000   500,000 April 2020  6.375%
Total long-term and other debt   2,960,210   2,800,281    
Less: current portion   (384,940)   (364,489)    
Long-term portion  $ 2,575,270  $ 2,435,792    
          
Deposits:          

Certificates of deposit  $ 2,267,906  $ 2,486,533 
Various – April 2014 – January
2021  0.20% to 3.30%

Money market deposits   405,965   329,828 On demand  0.01% to 0.12%
Total deposits   2,673,871   2,816,361    
Less: current portion   (1,381,079)   (1,544,059)    
Long-term portion  $ 1,292,792  $ 1,272,302    
          
Non-recourse borrowings of consolidated securitization

entities:            

Fixed rate asset-backed term note securities  $ 3,001,916  $ 3,001,916 
Various – October 2014 – June
2019  0.91% to 6.75%

Floating rate asset-backed term note securities   450,000   — February 2016  (3)

Conduit asset-backed securities   720,000   1,590,000 
Various – May 2015 – February
2016  (4)

Total non-recourse borrowings of consolidated
securitization entities   4,171,916   4,591,916    

Less: current portion   (250,000)   (1,025,000)    
Long-term portion  $ 3,921,916  $ 3,566,916    
             
 
(1) The interest rate is based upon the London Interbank Offered Rate (“LIBOR”) plus an applicable margin. At March 31, 2014, the weighted average

interest rate was 1.91% for both the 2013 Credit Facility and 2013 Term Loan.
 
(2) The interest rate is based upon the Euro Interbank Offered Rate (“EURIBOR”) plus an applicable margin. At March 31, 2014, the weighted average

interest rate was 2.79%.
 
(3) The interest rate is based upon LIBOR plus an applicable margin. At March 31, 2014, the interest rate was 0.57%.
 
(4) The interest rate is based upon LIBOR or the asset-backed commercial paper costs of each individual conduit provider plus an applicable margin.  At

March 31, 2014, the interest rates ranged from 1.00% to 1.69%.
 
Credit Agreement



 
The Company, as borrower, and ADS Alliance Data Systems, Inc., ADS Foreign Holdings, Inc., Alliance Data Foreign Holdings, Inc., Epsilon Data

Management, LLC, Comenity LLC, Comenity Servicing LLC and Aspen Marketing Services, LLC, as guarantors, are party to a credit agreement that
provides for a $1.25 billion term loan (the “2013 Term Loan”) with certain principal repayments and a $1.25 billion revolving line of credit (the “2013 Credit
Facility”).
 

Total availability under the 2013 Credit Facility at March 31, 2014 was $880.0 million.
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BrandLoyalty Credit Agreement
 

As part of the acquisition of BrandLoyalty, the Company assumed the debt outstanding under BrandLoyalty’s Amended and Restated Senior Facilities
Agreement, as amended (the “BrandLoyalty Credit Agreement”). The BrandLoyalty Credit Agreement is secured by the accounts receivable, inventory, fixed
assets, bank accounts and shares of BrandLoyalty Group B.V. and certain of its subsidiaries. The BrandLoyalty Credit Agreement consists of term loans of
€63.0 million and a revolving line of credit of €87.0 million, both of which are scheduled to mature on December 31, 2015. The term loans provide for
quarterly principal payments of €6.25 million through September 2015, with the remaining amount payable upon maturity. As of March 31, 2014, amounts
outstanding under the term loans and revolving line of credit were €50.5 million and €56.7 million ($69.6 million and $78.1 million), respectively.
 

All advances under the BrandLoyalty Credit Agreement are denominated in Euros. The interest rate fluctuates and is equal to EURIBOR, as defined in
the BrandLoyalty Credit Agreement, plus an applicable margin based on BrandLoyalty’s senior net leverage ratio. The BrandLoyalty Credit Agreement
contains financial covenants, including a senior net leverage ratio and a minimum annual EBITDA, as well as usual and customary negative covenants and
customary events of default.
 
Convertible Senior Notes
 

In June 2009, the Company issued $345.0 million of convertible senior notes scheduled to mature on May 15, 2014 (the “Convertible Senior Notes due
2014”). Through March 31, 2014, $21.7 million of the Convertible Senior Notes due 2014 were surrendered for conversion and were settled in cash. The table
below summarizes the carrying value of the components of the convertible senior notes:
 

  
March 31,

2014   
December 31,

2013  
  (In millions)  
Carrying amount of equity component  $ 115.9  $ 115.9 
         
Principal amount of liability component  $ 323.3  $ 345.0 
Unamortized discount   (4.0)   (11.9)
Net carrying value of liability component  $ 319.3  $ 333.1 
         
If-converted value of common stock  $ 1,851.8  $ 1,906.9 

 
The discount on the liability component will be amortized as interest expense over the remaining life of the convertible senior notes which, at March 31,

2014, is a period of 0.1 years.
 

Interest expense on the convertible senior notes recognized in the Company’s unaudited condensed consolidated statements of income for the three
months ended March 31, 2014 and 2013 is as follows:
 
  Three Months Ended March 31,  
  2014   2013  
  (Dollars in thousands)  
Interest expense calculated on contractual interest rate  $ 3,710  $ 7,528 
Amortization of discount on liability component   7,852   22,050 

Total interest expense on convertible senior notes  $ 11,562  $ 29,578 
         
Effective interest rate (annualized)   14.2%  11.0%

 
In the first quarter of 2014, the Company net settled the final 5.1 million of warrants associated with the convertible senior notes that matured on August

1, 2013 that were exercisable through February 25, 2014 by issuing 2.9 million shares of its common stock.
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Senior Notes Due 2017
 

In November 2012, the Company issued and sold $400.0 million aggregate principal amount of 5.250% senior notes due December 1, 2017 (the “Senior
Notes due 2017”) at an issue price of 98.912% of the aggregate principal amount. The unamortized discount was $3.3 million and $3.5 million at March 31,
2014 and December 31, 2013, respectively. The discount is being amortized using the effective interest method over the remaining life of the Senior Notes
due 2017 which, at March 31, 2014, is a period of 3.7 years at an effective annual interest rate of 5.5%.
 
Non-Recourse Borrowings of Consolidated Securitization Entities
 
Asset-Backed Term Notes
 

In February 2014, Master Trust I issued $625.0 million of asset-backed term securities, $175.0 million of which was retained by the Company and
eliminated from the unaudited condensed consolidated financial statements. These securities mature in February 2016 and have a variable interest rate equal
to LIBOR plus a margin of 0.38%.
 
Conduit Facilities
 

The Company has access to committed undrawn capacity through three conduit facilities to support the funding of its credit card receivables through
Master Trust I, Master Trust III and the WFC Trust.
 

In February 2014, Master Trust I reduced its capacity under its conduit facility from $1.2 billion to $800.0 million. In February 2014, Master Trust I
subsequently renewed its 2009-VFN conduit facility, extending the maturity to February 29, 2016, with a total capacity of $700.0 million.
 

As of March 31, 2014, total capacity under the conduit facilities was $1.6 billion, of which $720.0 million had been drawn and was included in non-
recourse borrowings of consolidated securitization entities in the unaudited condensed consolidated balance sheets.
 
Derivative Instruments
 

As part of its interest rate risk management program, the Company may enter into derivative contracts with institutions that are established dealers to
manage its exposure to changes in interest rates for certain obligations. The Company was not a party to any derivative instruments as of December 31,
2013.With the BrandLoyalty acquisition on January 2, 2014, the Company assumed certain derivative instruments.
 

These interest rate derivative instruments involve the receipt of variable rate amounts from counterparties in exchange for the Company making fixed
rate payments over the life of the agreement without the exchange of the underlying notional amount. These interest rate derivative instruments are not
designated as hedges. Such instruments are not speculative and are used to manage interest rate risk, but do not meet the specific hedge accounting
requirements of ASC 815, “Derivatives and Hedging.”
 

At March 31, 2014 the notional amount of the Company’s outstanding interest rate derivatives was €63.4 million ($87.3 million), with a weighted
average years to maturity of 1.2 years.
 

The fair value of the Company’s outstanding interest rate derivatives at March 31, 2014 was $0.5 million, of which $0.3 million was included in other
current liabilities and $0.2 million was included in other liabilities in the unaudited condensed consolidated balance sheets.
 

During the three months ended March 31, 2014, gains on derivative instruments of $0.1 million were recognized in interest expense on long-term and
other debt, net within the unaudited condensed consolidated statements of income. During the three months ended March 31, 2013, gains on derivative
instruments of $6.3 million were recognized in securitization funding costs within the unaudited condensed consolidated statements of income.
 

The Company limits its exposure on derivatives by entering into contracts with institutions that are established dealers who maintain certain minimum
credit criteria established by the Company. At March 31, 2014, the Company does not maintain any derivative instruments subject to master agreements that
would require the Company to post collateral or that contain any credit-risk related contingent features.
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10. DEFERRED REVENUE
 

The AIR MILES Reward Program collects fees from its sponsors based on the number of AIR MILES reward miles issued and, in limited circumstances,
the number of AIR MILES reward miles redeemed. Because management has determined that the earnings process is not complete at the time an AIR MILES
reward mile is issued, the recognition of redemption and service revenue is deferred.
 

A reconciliation of deferred revenue for the AIR MILES Reward Program is as follows:
 
  Deferred Revenue  
  Service   Redemption   Total  
  (In thousands)  
December 31, 2013  $ 346,631  $ 790,555  $ 1,137,186 

Cash proceeds   42,175   104,764   146,939 
Revenue recognized   (49,795)   (124,139)   (173,934)
Other   —    (149)   (149)
Effects of foreign currency translation   (13,360)   (30,451)   (43,811)

March 31, 2014  $ 325,651  $ 740,580  $ 1,066,231 
Amounts recognized in the unaudited condensed consolidated balance sheets:             

Current liabilities  $ 167,136  $ 740,580  $ 907,716 
Non-current liabilities  $ 158,515  $ —  $ 158,515 

 
 
11. REDEEMABLE NON-CONTROLLING INTEREST
 

On January 2, 2014, the Company acquired a 60% ownership interest in BrandLoyalty. The remaining 40% interest held by minority interest shareholders
is considered a redeemable non-controlling interest. The Company has the right to acquire the remaining 40% ownership interest in BrandLoyalty over a four-
year period, 10% per year at predetermined valuation multiples. If specified annual earnings targets are met by BrandLoyalty, the Company must acquire the
additional 10% interest for the year achieved; otherwise, the sellers have a put option to sell the Company its 10% interest for the respective year. The
Company recognized a redeemable non-controlling interest in the amount of $341.9 million, which was measured at fair value at the acquisition date. A
reconciliation of the changes in the redeemable non-controlling interest is as follows:
 

  

Three Months
Ended

March 31, 2014  
  (In thousands)  
Balance at January 2, 2014  $ 341,907 
Net loss attributable to non-controlling interest   (1,648) 
Other comprehensive income attributable to non-controlling interest   65 
Foreign currency translation adjustments   2,473 

Balance at March 31, 2014  $ 342,797 

 
 
12. STOCKHOLDERS’ EQUITY
 
Stock Repurchase Program
 

On December 5, 2013, the Company’s Board of Directors authorized a stock repurchase program to acquire up to $400.0 million of our outstanding
common stock from January 1, 2014 through December 31, 2014, subject to any restrictions pursuant to the terms of the Company’s credit agreements,
indentures, applicable securities laws or otherwise.
 

For the three months ended March 31, 2014, the Company acquired a total of 201,445 shares of its common stock for $48.8 million, of which $4.2
million had not settled as of March 31, 2014. As of March 31, 2014, the Company had $351.2 million available under the stock repurchase program.
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Stock Compensation Expense
 

Total stock-based compensation expense recognized in the Company’s unaudited condensed consolidated statements of income for the three months
ended March 31, 2014 and 2013 is as follows:
 
  Three Months Ended March 31,  
  2014   2013  
  (In thousands)  
Cost of operations                                                                                              $ 10,982  $ 8,942 
General and administrative                                                                                               4,642   4,082 

Total  $ 15,624  $ 13,024 

 
During the three months ended March 31, 2014, the Company awarded 174,590 performance-based restricted stock units with a weighted average grant

date fair value per share of $283.93 as determined on the date of grant. The performance restriction on the awards will lapse upon determination by the Board
of Directors or the Compensation Committee of the Board of Directors that the Company’s earnings before taxes for the period from January 1, 2014 to
December 31, 2014 met certain pre-defined vesting criteria that permit a range from 50% to 150% of such performance-based restricted stock units to vest.
Upon such determination, the restrictions will lapse with respect to 33% of the award on February 18, 2015, an additional 33% of the award on February 18,
2016 and the final 34% of the award on February 21, 2017, provided that the participant is employed by the Company on each such vesting date.
 

During the three months ended March 31, 2014, the Company awarded 48,634 service-based restricted stock units with a weighted average grant date fair
value per share of $283.10 as determined on the date of grant. Service-based restricted stock units typically vest ratably over three years provided that the
participant is employed by the Company on each such vesting date.
 
 
13. ACCUMULATED OTHER COMPREHENSIVE INCOME
 

The changes in each component of accumulated comprehensive income (loss), net of tax effects, are as follows:
 

 

Net
Unrealized

Gains (Losses)
on Securities   

Foreign
Currency

Translation
Adjustments

(1)   

Accumulated
Other

Comprehensive
Income (Loss)  

 (In thousands)  
Balance as of December 31, 2013 $ 4,189  $ (22,416)  $ (18,227)

Changes in other comprehensive income  485   9,333   9,818 
Balance as of March 31, 2014 $ 4,674  $ (13,083)  $ (8,409)

 
There were no reclassifications out of accumulated other comprehensive income (loss) into net income for the three months ended March 31, 2014.

 

 

Net
Unrealized

Gains (Losses)
on Securities   

Foreign
Currency

Translation
Adjustments

(1)   

Accumulated
Other

Comprehensive
Income (Loss)  

 (In thousands)  
Balance as of December 31, 2012 $ 10,321  $ (32,182)  $ (21,861)

Changes in other comprehensive income (loss)  1,096   3,327   4,423 
Balance as of March 31, 2013 $ 11,417  $ (28,855)  $ (17,438)
              
 
(1) Primarily related to the impact of changes in the Canadian dollar and Euro exchange rates for the three months ended March 31, 2014 and to the impact

of changes in the Canadian dollar exchange rate for the three months ended March 31, 2013.
 

A de minimis amount was reclassified out of accumulated other comprehensive income (loss) into net income for the three months ended March 31,
2013.
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14. FINANCIAL INSTRUMENTS
 

In accordance with ASC 825, “Financial Instruments,” the Company is required to disclose the fair value of financial instruments for which it is practical
to estimate fair value. To obtain fair values, observable market prices are used if available. In some instances, observable market prices are not readily
available and fair value is determined using present value or other techniques appropriate for a particular financial instrument. These techniques involve
judgment and as a result are not necessarily indicative of the amounts the Company would realize in a current market exchange. The use of different
assumptions or estimation techniques may have a material effect on the estimated fair value amounts.
 
Fair Value of Financial Instruments — The estimated fair values of the Company’s financial instruments are as follows:
 
  March 31, 2014   December 31, 2013  

  
Carrying
Amount  

Fair
Value   

Carrying
Amount  

Fair
Value  

  (In thousands)  
Financial assets           

Cash and cash equivalents  $ 706,642 $ 706,642  $ 969,822 $ 969,822 
Trade receivables, net   374,483  374,483   394,822  394,822 
Credit card and loan receivables, net   7,606,140  7,606,140   8,069,713  8,069,713 
Loan receivables held for sale   62,472  62,472   62,082  62,082 
Redemption settlement assets, restricted   568,564  568,564   510,349  510,349 
Cash collateral, restricted   34,425  34,425   34,124  34,124 
Other investments   102,023  102,023   99,221  99,221 

Financial liabilities               
Accounts payable   362,901  362,901   210,019  210,019 
Deposits   2,673,871  2,704,073   2,816,361  2,836,352 
Non-recourse borrowings of consolidated securitization entities   4,171,916  4,207,288   4,591,916  4,618,205 
Long-term and other debt   2,960,210  4,551,396   2,800,281  4,404,500 
Derivative instruments   502  502   —  — 
Contingent liability   250,508  250,508   —  — 

 
Fair Value of Assets and Liabilities Held at March 31, 2014 and December 31, 2013
 

The following techniques and assumptions were used by the Company in estimating fair values of financial instruments as disclosed herein:
 

Cash and cash equivalents, trade receivables, net and accounts payable — The carrying amount approximates fair value due to the short maturity and the
relatively liquid nature of these assets and liabilities.
 

Credit card and loan receivables, net — Credit card and loan receivables, net includes both receivables issued or purchased by the Company in the
normal course of business. The carrying amount of credit card and loan receivables, net approximates fair value due to the short maturity and average interest
rates that approximate current market origination rates.
 

Loan receivables held for sale — Loan receivables held for sale are carried at the lower of cost or fair value, and their carrying amount approximates fair
value due to the short duration between origination and sale.
 

Redemption settlement assets, restricted — Redemption settlement assets, restricted consists of cash and cash equivalents and government and corporate
bonds. The fair value for securities is based on quoted market prices for the same or similar securities.
 

Cash collateral, restricted — The spread deposits are recorded at their fair value based on discounted cash flow models. The Company uses a valuation
model that calculates the present value of estimated cash flows for each asset. The fair value is based on the term of the underlying securities and a discount
rate. The carrying amount of excess funding deposits approximates its fair value due to the relatively short maturity period and average interest rates, which
approximate current market rates.
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Other investments — Other investments consist of restricted cash and marketable securities. The fair value is based on quoted market prices for the same
or similar securities.
 

Deposits — The fair value is estimated based on the current observable market rates available to the Company for similar deposits with similar remaining
maturities.
 

Non-recourse borrowings of consolidated securitization entities — The fair value is estimated based on the current observable market rates available to
the Company for similar debt instruments with similar remaining maturities or quoted market prices for the same transaction.
 

Long-term and other debt — The fair value is estimated based on the current observable market rates available to the Company for similar debt
instruments with similar remaining maturities or quoted market prices for the same transaction.
 

Derivative instruments —The valuation of these instruments was determined using a discounted cash flow analysis on the expected cash flows of each
derivative. This analysis reflected the contractual terms of the derivatives, including the period to maturity, and used observable market-based inputs,
including interest rate curves and option volatility.
 

Contingent liability — The fair value is determined using a Monte Carlo simulation valuation technique, which is based on certain key assumptions,
including the estimated 2014 earnings and net debt of BrandLoyalty, each as defined in the share purchase agreement, earnings volatility, and discount rate.
 
Financial Assets and Financial Liabilities Fair Value Hierarchy
 

ASC 825 establishes a three-tier fair value hierarchy, which prioritizes the inputs used in measuring fair value. These tiers include:
 
 · Level 1, defined as observable inputs such as quoted prices in active markets;
 
 · Level 2, defined as inputs other than quoted prices in active markets that are either directly or indirectly observable; and
 
 · Level 3, defined as unobservable inputs where little or no market data exists, therefore requiring an entity to develop its own assumptions.
 

Financial instruments are considered Level 3 when their values are determined using pricing models, discounted cash flow methodologies or similar
techniques and at least one significant model assumption or input is unobservable. Level 3 financial instruments also include those for which the
determination of fair value requires significant management judgment or estimation. The use of different techniques to determine fair value of these financial
instruments could result in different estimates of fair value at the reporting date.
 

The following tables provide information for the assets and liabilities carried at fair value measured on a recurring basis as of March 31, 2014 and
December 31, 2013:
 

   
Fair Value Measurements at

March 31, 2014 Using  

 

Balance at
March 31,

2014  Level 1  Level 2  Level 3  
 (In thousands)  
Government bonds (1) $ 4,639 $ — $ 4,639 $ — 
Corporate bonds (1)  406,315  —  406,315  — 
Cash collateral, restricted  34,425  —  —  34,425 
Other investments (2)  102,023  32,705  69,318  — 
Total assets measured at fair value $ 547,402 $ 32,705 $ 480,272 $ 34,425 
             
Derivative instruments (3) $ 502 $ — $ 502 $ — 
Contingent liability (4)  250,508  —  —  250,508 
Total liabilities measured at fair value $ 251,010 $ — $ 502 $ 250,508 

 
 

23



Index
ALLIANCE DATA SYSTEMS CORPORATION

NOTES TO UNAUDITED CONDENSED CONSOLIDATED FINANCIAL STATEMENTS – (CONTINUED)
 
 

   
Fair Value Measurements at

December 31, 2013 Using  

 

Balance at
December 31,

2013  Level 1  Level 2  Level 3  
 (In thousands)  
Corporate bonds (1) $ 436,365 $ — $ 436,365 $ — 
Cash collateral, restricted  34,124  —  —  34,124 
Other investments (2)  99,221  30,888  68,333  — 
Total assets measured at fair value $ 569,710 $ 30,888 $ 504,698 $ 34,124 
              
 
(1) Amounts are included in redemption settlement assets in the unaudited condensed consolidated balance sheets.
 
(2) Amounts are included in other current assets and other assets in the unaudited condensed consolidated balance sheets.
 
(3) Amount is included in other current liabilities and other liabilities in the unaudited condensed consolidated balance sheets.
 
(4) Amount is included in accrued expenses in the unaudited condensed consolidated balance sheets.
 

The following tables summarize the changes in fair value of the Company’s asset and liability measured at fair value on a recurring basis using
significant unobservable inputs (Level 3) as defined in ASC 825 as of March 31, 2014 and 2013:
 

  

Cash
Collateral,
Restricted  

Contingent
Liability

 

  (In thousands)  
December 31, 2013  $ 34,124 $ — 
Total gains (realized or unrealized):        

Included in earnings   301  — 
Purchases   —  248,702 
Sales   —  — 
Issuances   —  — 
Settlements   —  — 
Foreign currency transaction adjustments   —  1,806 
Transfers in or out of Level 3   —  — 
March 31, 2014  $ 34,425 $ 250,508 
        
Gains (losses) for the period included in earnings related to asset and liability still held at March 31, 2014  $  301 $ (1,806)

 
 

  

Cash
Collateral,
Restricted  

  
(In

thousands)  
December 31, 2012  $ 62,660 
Total gains (realized or unrealized):     

Included in earnings   480 
Purchases   — 
Sales   — 
Issuances   — 
Settlements   — 
Transfers in or out of Level 3   — 
March 31, 2013  $ 63,140 
     
Gains for the period included in earnings related to asset still held at March 31, 2013  $ 480 

 
There were no transfers between Levels 1 and 2 within the fair value hierarchy for the three months ended March 31, 2014 and 2013.
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The spread deposits included in cash collateral, restricted are recorded at their fair value based on discounted cash flow models, utilizing the respective
term of each instrument which ranged from 7 to 31 months, with a weighted average term of 14 months. The unobservable input used to calculate the fair
value was the discount rate of 3.1%, which was based on an interest rate curve that is observable in the market as adjusted for a credit spread. Significant
increases in the term or the discount rate would result in a lower fair value. Conversely, significant decreases in the term or the discount rate would result in a
higher fair value.
 

For the three months ended March 31, 2014 and 2013, gains included in earnings attributable to cash collateral, restricted are included in interest in the
Company’s unaudited condensed consolidated statements of income.
 

The contingent liability represents the additional consideration that the Company may be required to pay in the first quarter of 2015 as part of the earn-
out provisions included in the share purchase agreement for the BrandLoyalty acquisition. The contingent liability is included in accrued expenses in the
Company’s unaudited condensed consolidated balance sheets and is recorded at fair value. The fair value was determined using a Monte Carlo simulation
valuation technique, which is based on certain key assumptions, including estimated 2014 earnings and net debt for BrandLoyalty, each as defined in the
share purchase agreement, earnings volatility and a discount rate. Earnings volatility was determined based on observed market volatility for a guideline set of
similar companies. The discount rate was based on observed borrowing rates on debt instruments with similar terms, adjusted for an unobservable risk
premium. Significant increases in the estimated 2014 earnings for BrandLoyalty or significant decreases in the earnings volatility, discount rate or net debt for
BrandLoyalty would result in an increase in the fair value of the contingent liability. Conversely, significant decreases in the estimated 2014 earnings for
BrandLoyalty or significant increases in the earnings volatility, discount rate or net debt for BrandLoyalty would result in a decrease in the fair value of the
contingent liability.
 

For the three months ended March 31, 2014, foreign currency transaction adjustments included in earnings attributable to the contingent liability are
included in cost of operations in the Company’s unaudited condensed consolidated statements of income.
 
Financial Instruments Disclosed but Not Carried at Fair Value
 

The following table provides assets and liabilities disclosed but not carried at fair value as of March 31, 2014 and December 31, 2013:
 

  
Fair Value Measurements at

March 31, 2014  
  Total   Level 1   Level 2   Level 3  
  (In thousands)  
Financial assets    
Cash and cash equivalents  $ 706,642  $ 706,642  $ —  $ — 
Credit card and loan receivables, net   7,606,140   —   —   7,606,140 
Loan receivables held for sale   62,472   —   —   62,472 
Total  $ 8,375,254  $ 706,642  $ —  $ 7,668,612 
                 
Financial liabilities                 
Deposits  $ 2,704,073  $ —  $ 2,704,073  $ — 
Non-recourse borrowings of consolidated securitization entities   4,207,288   —   4,207,288   — 
Long-term and other debt   4,551,396   —   4,551,396   — 
Total  $ 11,462,757  $ —  $ 11,462,757  $ — 
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Fair Value Measurements at

December 31, 2013  
  Total   Level 1   Level 2   Level 3  
  (In thousands)  
Financial assets    
Cash and cash equivalents  $ 969,822  $ 969,822  $ —  $ — 
Credit card and loan receivables, net   8,069,713   —   —   8,069,713 
Loan receivables held for sale   62,082   —   —   62,082 
Total  $ 9,101,617  $ 969,822  $ —  $ 8,131,795 
                 
Financial liabilities                 
Deposits  $ 2,836,352  $ —  $ 2,836,352  $ — 
Non-recourse borrowings of consolidated securitization entities   4,618,205   —   4,618,205   — 
Long-term and other debt   4,404,500   —   4,404,500   — 
Total  $ 11,859,057  $ —  $ 11,859,057  $ — 

 
 
15. INCOME TAXES
 

For the three months ended March 31, 2014 and 2013, the Company utilized an effective tax rate of 36.6% and 38.2%, respectively, to calculate its
provision for income taxes. In accordance with ASC 740-270, “Income Taxes — Interim Reporting,” the Company’s expected annual effective tax rate for
calendar year 2014 based on all known variables is 36.6%.
 
 
16. SEGMENT INFORMATION
 

Operating segments are defined by ASC 280, “Segment Reporting,” as components of an enterprise about which separate financial information is
available that is evaluated regularly by the chief operating decision maker in deciding how to allocate resources and in assessing performance. The
Company’s chief operating decision maker is the President and Chief Executive Officer. The operating segments are reviewed separately because each
operating segment represents a strategic business unit that generally offers different products and serves different markets.
 

The Company operates in the following reportable segments: LoyaltyOne, Epsilon, and Private Label Services and Credit. Segment operations consist of
the following:
 
 • LoyaltyOne includes the Company’s Canadian AIR MILES Reward Program and BrandLoyalty;
 
 • Epsilon provides end-to-end, integrated direct marketing solutions that leverage transactional data to help clients more effectively acquire and build

stronger relationships with their customers; and
 
 • Private Label Services and Credit provides risk management solutions, account origination, funding, transaction processing, customer care,

collections and marketing services for the Company’s private label and co-brand credit card programs.
 

Corporate and all other immaterial businesses are reported collectively as an “all other” category labeled “Corporate/Other.” Income taxes are not
allocated to the segments in the computation of segment operating profit for internal evaluation purposes and have also been included in “Corporate/Other.”
Total assets are not allocated to the segments.
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Three Months Ended March 31, 2014  LoyaltyOne   Epsilon   

Private Label
Services and

Credit   
Corporate/

Other   Eliminations   Total  
  (In thousands)  
Revenues  $ 328,970  $ 347,469  $ 561,796  $ 41  $ (5,376)  $ 1,232,900 
                         
Income (loss) before income taxes   44,376   13,147   228,355   (71,833)   —   214,045 
Interest expense, net   1,562   (13)   30,406   35,792   —   67,747 
Operating income (loss)   45,938   13,134   258,761   (36,041)   —   281,792 
Depreciation and amortization   22,249   37,077   12,693   2,054   —   74,073 
Stock compensation expense   2,784   4,991   3,207   4,642   —   15,624 
Adjusted EBITDA (1)   70,971   55,202   274,661   (29,345)   —   371,489 
Less: Securitization funding costs   —   —   22,911   —   —   22,911 
Less: Interest expense on deposits   —   —   8,234   —   —   8,234 
Less: Adjusted EBITDA attributable to
non-controlling interest   5,789   —   —   —   —   5,789 
Adjusted EBITDA, net (1)  $ 65,182  $ 55,202  $ 243,516  $ (29,345)  $ —  $ 334,555 

 
 

Three Months Ended March 31, 2013  LoyaltyOne   Epsilon   

Private Label
Services and

Credit   
Corporate/

Other   Eliminations   Total  
  (In thousands)  
Revenues  $ 240,907  $ 317,913  $ 497,348  $ —  $ (2,731)  $ 1,053,437 
                         
Income (loss) before income taxes   56,143   16,226   211,367   (75,055)   —   208,681 
Interest expense, net   (281)   (16)   31,054   51,787   —   82,544 
Operating income (loss)   55,862   16,210   242,421   (23,268)   —   291,225 
Depreciation and amortization   4,322   34,220   13,334   974   —   52,850 
Stock compensation expense   2,419   3,987   2,536   4,082   —   13,024 
Adjusted EBITDA (1)   62,603   54,417   258,291   (18,212)   —   357,099 
Less: Securitization funding costs   —   —   24,485   —   —   24,485 
Less: Interest expense on deposits   —   —   7,007   —   —   7,007 
Adjusted EBITDA, net (1)  $ 62,603  $ 54,417  $ 226,799  $ (18,212)  $ —  $ 325,607 
                          
 
(1)  Adjusted EBITDA is a non-GAAP financial measure equal to net income, the most directly comparable financial measure based on accounting principles

generally accepted in the United States of America, or GAAP, plus stock compensation expense, provision for income taxes, interest expense, net,
depreciation and other amortization and amortization of purchased intangibles. Adjusted EBITDA, net is also a non-GAAP financial measure equal to
adjusted EBITDA less securitization funding costs, interest expense on deposits and adjusted EBITDA attributable to the non-controlling interest.
Adjusted EBITDA and adjusted EBITDA, net are presented in accordance with ASC 280, “Segment Reporting,” as they are the primary performance
metrics utilized to assess performance of the segments.
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Item 2. Management’s Discussion and Analysis of Financial Condition and Results of Operations.
              

The following discussion should be read in conjunction with the unaudited condensed consolidated financial statements and related notes thereto
presented in this quarterly report and the consolidated financial statements and related notes thereto included in our Annual Report on Form 10-K for the year
ended December 31, 2013, filed with the Securities and Exchange Commission, or SEC, on February 28, 2014.
 
Quarter in Review Highlights
 

For the three months ended March 31, 2014, revenue increased 17.0% to $1.2 billion and adjusted EBITDA, net increased 2.7% to $334.6 million as
compared to the prior year period.
 
LoyaltyOne®

 
LoyaltyOne generates revenue primarily from our coalition loyalty program in Canada, the AIR MILES Reward Program, and our recent acquisition of a

60% ownership interest in BrandLoyalty Group B.V., or BrandLoyalty. Revenue increased 36.6% to $329.0 million and adjusted EBITDA, net increased
4.1% to $65.2 million for the three months ended March 31, 2014 as compared to the same period in 2013, primarily due to the BrandLoyalty acquisition,
which added $111.9 million and $8.7 million to revenue and adjusted EBITDA, net, respectively. A weaker Canadian dollar negatively impacted results of
operations for the three months ended March 31, 2014, as the average foreign currency exchange rate was $0.91 as compared to $0.99 in the prior year period,
which lowered revenue and adjusted EBITDA, net by $18.9 million and $5.2 million, respectively.
 

On January 2, 2014, we acquired a 60% ownership interest in BrandLoyalty Group B.V., a Netherlands-based, data-driven loyalty marketer.
BrandLoyalty designs, organizes, implements and evaluates innovative and tailor-made loyalty programs for food retailers worldwide. The acquisition
expands our presence across Europe, Asia and Latin America. See Note 3, “Acquisition,” of the Notes to Unaudited Condensed Consolidated Financial
Statements for more information.
 

AIR MILES reward miles issued and AIR MILES reward miles redeemed are two key drivers and indicators of success of the AIR MILES Reward
Program. The number of AIR MILES reward miles issued impacts the number of future AIR MILES reward miles available to be redeemed. This can also
impact our future revenue recognized with respect to the number of AIR MILES reward miles redeemed and the amount of breakage for those AIR MILES
reward miles expected to remain unredeemed.
 

For those sponsor contracts not yet subject to Accounting Standards Update, or ASU, 2009-13, “Multiple-Deliverable Revenue Arrangements,” the
allocation of the fees received from AIR MILES reward miles issued is allocated to the redemption element based on the fair value of the redemption
element, and the service element is determined based on the residual method. For sponsor contracts subject to ASU 2009-13, we determine the selling price
for all of the deliverables in the arrangement, and use the relative selling price method to allocate the arrangement consideration among the deliverables.
Proceeds from the issuance of AIR MILES reward miles under these contracts are allocated to three elements: the redemption element, the service element
and the brand element, based on the relative selling price method. Revenue for the redemption element is recognized at the time an AIR MILES reward mile
is redeemed. For the service element, revenue is recognized over the estimated life of an AIR MILES reward mile. Revenue attributable to the brand element
is recognized at the time an AIR MILES reward mile is issued.
 

AIR MILES reward miles issued during the three months ended March 31, 2014 decreased 3.7% compared to the same period in the prior year due to
weak consumer credit card spending and limited sponsor promotional activity. AIR MILES reward miles redeemed during the three months ended March 31,
2014 decreased 4.4% compared to the same period in the prior year due in part to reduced demand for domestic travel as a result of inclement weather.
 

AIR MILES Cash, an instant reward option added to the AIR MILES Reward Program in March 2012, continues to expand with over 2.1 million
collectors. We currently have 11 participating sponsors that can process instant redemptions of AIR MILES reward miles collected in the AIR MILES Cash
program option. For the three months ended March 31, 2014, AIR MILES Cash represented approximately 13% of the AIR MILES reward miles issued,
compared to 10% in the prior year period.
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CBSM-Companhia Brasileira De Servicos De Marketing, operator of Brazil’s dotz coalition loyalty program, or dotz, in which we have an approximate

37% ownership, has approximately 11.9 million collectors enrolled at March 31, 2014, as compared to approximately 7.2 million collectors enrolled at
March 31, 2013. In February 2014, CBSM-Companhia Brasileira De Servicos De Marketing signed a multi-year renewal agreement with Banco do Brasil as a
sponsor for dotz. We expect dotz to enter into four additional markets in Brazil during 2014. Dotz did not have a significant impact to our results of operations
for the three months ended March 31, 2014 and 2013, respectively, and is not expected to have an impact to our results of operations for the remainder of
2014.
 
Epsilon®

 
Revenue increased 9.3% to $347.5 million and adjusted EBITDA, net increased 1.4% to $55.2 million for the three months ended March 31, 2014 as

compared to the same period in 2013. Revenue growth was strong in all major product offerings, with marketing technology increasing 11.2%, agency
increasing 9.0% and our data products increasing 5.5% percent. This growth was dampened in part by an increase in operating costs with the onboarding of
new clients, higher health care costs and severance associated with the integration of HMI.
 

During the three months ended March 31, 2014, Epsilon announced new multi-year agreements with Ebates Inc., operator of consumer shopping rewards
programs, to provide email marketing services, and UncommonGoods, a privately-held online marketplace, to provide database marketing services.
 
Private Label Services and Credit
 

Revenue increased 13.0% to $561.8 million and adjusted EBITDA, net increased 7.4% to $243.5 million for the three months ended March 31, 2014 as
compared to the same period in 2013.
 

For the three months ended March 31, 2014, average credit card and loan receivables increased 15.2% as compared to the same period in the prior year as
a result of increased credit sales. Credit sales increased 16.8% for the three months ended March 31, 2014 due to cardholder growth and strong core
cardholder spending.
 

Delinquency rates increased slightly to 3.9% of principal receivables at March 31, 2014, up from 3.8% at March 31, 2013. The principal net charge-off
rate was 4.8% for the three months ended March 31, 2014 as compared to 4.5% in the prior year period.
 

During the three months ended March 31, 2014, we announced the signing of a new multi-year agreement with Venus, a multi-channel women’s retailer,
to provide private label credit card services. We also announced the signing of a new multi-year agreement with airline Virgin America to provide co-brand
credit card services. Additionally, we announced the renewal of a multi-year agreement to continue providing co-brand and private label credit card services
to HSN, a lifestyle and entertainment retailer.
 
Critical Accounting Policies and Estimates
 

There have been no material changes to our critical accounting policies and estimates from the information provided in Item 7, “Management’s
Discussion and Analysis of Financial Condition and Results of Operations,” included in our Annual Report filed on Form 10-K for the fiscal year ended
December 31, 2013.
 
Recent Accounting Pronouncements
 

See “Recently Adopted Accounting Standards” under Note 1, “Summary of Significant Accounting Policies,” of the Notes to Unaudited Condensed
Consolidated Financial Statements for a discussion of certain accounting standards that have been adopted during 2014.
 
Use of Non-GAAP Financial Measures
 

Adjusted EBITDA is a non-GAAP financial measure equal to net income, the most directly comparable financial measure based on accounting principles
generally accepted in the United States of America, or GAAP, plus stock compensation expense, provision for income taxes, interest expense, net,
depreciation and other amortization and amortization of purchased intangibles. Adjusted EBITDA, net is also a non-GAAP financial measure equal to
adjusted EBITDA less securitization funding costs, interest expense on deposits and adjusted EBITDA attributable to the non-controlling interest.
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We use adjusted EBITDA and adjusted EBITDA, net as an integral part of our internal reporting to measure the performance of our reportable segments

and to evaluate the performance of our senior management. Adjusted EBITDA and adjusted EBITDA, net are each considered an important indicator of the
operational strength of our businesses. Adjusted EBITDA eliminates the uneven effect across all business segments of considerable amounts of non-cash
depreciation of tangible assets and amortization of certain intangible assets that were recognized in business combinations. A limitation of this measure,
however, is that it does not reflect the periodic costs of certain capitalized tangible and intangible assets used in generating revenues in our businesses.
Management evaluates the costs of such tangible and intangible assets, as well as asset sales through other financial measures, such as capital expenditures,
investment spending and return on capital and therefore the effects are excluded from adjusted EBITDA. Adjusted EBITDA also eliminates the non-cash
effect of stock compensation expense. Stock compensation expense is not included in the measurement of segment adjusted EBITDA, net provided to the
chief operating decision maker for purposes of assessing segment performance and decision making with respect to resource allocations. In addition to the
above, Adjusted EBITDA, net also excludes the percentage of the adjusted EBITDA attributable to the non-controlling interest, and the interest associated
with servicing on credit card and loan receivables, or  securitization funding costs and interest on deposits. We believe that adjusted EBITDA and adjusted
EBITDA, net provide useful information to our investors regarding our performance and overall results of operations. Adjusted EBITDA, and adjusted
EBITDA, net are not intended to be performance measures that should be regarded as an alternative to, or more meaningful than, either operating income or
net income as indicators of operating performance or to cash flows from operating activities as a measure of liquidity. In addition, adjusted EBITDA and
adjusted EBITDA, net are not intended to represent funds available for dividends, reinvestment or other discretionary uses, and should not be considered in
isolation or as a substitute for measures of performance prepared in accordance with GAAP.
 

The adjusted EBITDA and adjusted EBITDA, net measures presented in this Quarterly Report on Form 10-Q may not be comparable to similarly titled
measures presented by other companies, and may not be identical to corresponding measures used in our various agreements.
 
  Three Months Ended March 31,  
  2014   2013  
  (In thousands)
Net income  $ 135,747  $ 128,979 

Stock compensation expense   15,624   13,024 
Provision for income taxes   78,298   79,702 
Interest expense, net   67,747   82,544 
Depreciation and other amortization   25,512   19,560 
Amortization of purchased intangibles   48,561   33,290 

Adjusted EBITDA   371,489   357,099 
Less: Securitization funding costs   22,911   24,485 
Less: Interest expense on deposits   8,234   7,007 
Less: Adjusted EBITDA attributable to non-controlling interest   5,789   — 

Adjusted EBITDA, net  $ 334,555  $ 325,607 
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Consolidated Results of Operations
 
  Three Months Ended March 31,  % Change  
  2014   2013   2014 to 2013  
Revenues  (In thousands, except percentages)  

Transaction  $ 83,980  $ 82,348   2.0% 
Redemption   243,690   160,012   52.3 
Finance charges, net   536,261   477,404   12.3 
Database marketing fees and direct marketing services   328,469   295,606   11.1 
Other revenue   40,500   38,067   6.4 

Total revenue   1,232,900   1,053,437   17.0 
Operating expenses             

Cost of operations (exclusive of depreciation and amortization disclosed separately below)   772,426   620,422   24.5 
Provision for loan loss   70,582   66,648   5.9 
General and administrative   34,027   22,292   52.6 
Depreciation and other amortization   25,512   19,560   30.4 
Amortization of purchased intangibles   48,561   33,290   45.9 

Total operating expenses   951,108   762,212   24.8 
Operating income   281,792   291,225   (3.2) 
Interest expense             

Securitization funding costs   22,911   24,485   (6.4) 
Interest expense on deposits   8,234   7,007   17.5 
Interest expense on long-term and other debt, net   36,602   51,052   (28.3)

Total interest expense, net   67,747   82,544   (17.9)
Income before income tax  $ 214,045  $ 208,681   2.6% 
Provision for income taxes   78,298   79,702   (1.8)
Net income  $ 135,747  $ 128,979   5.2% 
             
Key Operating Metrics:             

Private label statements generated   50,884   46,620   9.1% 
Credit sales  $ 3,614,171  $ 3,095,646   16.8% 
Average credit card and loan receivables  $ 8,022,652  $ 6,963,566   15.2% 
AIR MILES reward miles issued   1,146,927   1,191,523   (3.7)% 
AIR MILES reward miles redeemed   1,056,234   1,104,328   (4.4)% 

 
 
Three months ended March 31, 2014 compared to the three months ended March 31, 2013
 

Revenue. Total revenue increased $179.5 million, or 17.0%, to $1.2 billion for the three months ended March 31, 2014 from $1.1 billion for the three
months ended March 31, 2013. The increase was due to the following:
 
 • Transaction. Revenue increased $1.6 million, or 2.0%, to $84.0 million for the three months ended March 31, 2014. Other servicing fees charged to

our credit cardholders increased $4.7 million, and merchant fees, which are transaction fees charged to the retailer, increased $1.3 million. AIR
MILES reward miles issuance fees, for which we provide marketing and administrative services, decreased $4.8 million due to the impact of an
unfavorable Canadian exchange rate.

 
 • Redemption. Revenue increased $83.7 million, or 52.3%, to $243.7 million for the three months ended March 31, 2014 due to our acquisition of

BrandLoyalty, which added $110.6 million, offset by an unfavorable Canadian exchange rate, which negatively impacted redemption revenue by
$12.5 million, the change in estimate of our breakage rate in December 2013 and a decrease in AIR MILES reward miles redeemed.
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 • Finance charges, net. Revenue increased $58.9 million, or 12.3%, to $536.3 million for the three months ended March 31, 2014. This increase was

driven by a 15.2% increase in average credit card and loan receivables, which have increased approximately $1.1 billion through a combination of
recent credit card portfolio acquisitions and strong cardholder spending. This increase was offset in part by a 70 basis point decline in yield primarily
due to the onboarding of new programs.

 
 • Database marketing fees and direct marketing. Revenue increased $32.9 million, or 11.1%, to $328.5 million for the three months ended March 31,

2014. The increase in revenue was driven by increases within our Epsilon segment, including an increase in agency revenue of $13.6 million due to
demand in the automotive vertical. Additionally, marketing technology revenue increased $10.2 million due to the signing of new clients as well as
increased services provided to existing clients. An increase in marketing analytic services provided by LoyaltyOne to certain clients also accounted
for $8.4 million of the increase.

 
 • Other revenue. Revenue increased $2.4 million, or 6.4%, to $40.5 million for the three months ended March 31, 2014 due to additional consulting

services provided by Epsilon, particularly in the automotive and telecommunications verticals.
 

Cost of operations. Cost of operations increased $152.0 million, or 24.5%, to $772.4 million for the three months ended March 31, 2014 as compared to
$620.4 million for the three months ended March 31, 2013. The increase resulted from growth across each of our segments, including the following:
 
 • Within the LoyaltyOne segment, cost of operations increased $80.1 million due to the BrandLoyalty acquisition, which added $97.4 million, offset

by a decrease of $14.3 million in fulfillment costs for the AIR MILES Reward Program associated with the decline in AIR MILES reward miles
redeemed as well as a decrease of $3.0 million in payroll and benefits. The impact of the unfavorable Canadian exchange rate reduced cost of
operations by $14.0 million and is reflected in the changes described above.

 
 • Within the Epsilon segment, cost of operations increased $29.8 million due to the increase in payroll and benefits of $17.0 million as well as an

increase of $10.5 million in direct marketing expenses associated with the increase in revenue.
 
 • Within the Private Label Services and Credit segment, cost of operations increased by $44.8 million. Payroll and benefits increased $23.9 million

due to an increase in the number of associates to support growth, and marketing expenses increased $6.9 million due in part to growth in credit sales.
Other operating expenses increased by $14.0 million, as credit card processing expenses were higher due to an increase in the number of statements
generated, and data processing costs increased due to growth in volumes.

 
Provision for loan loss. Provision for loan loss increased $3.9 million, or 5.9%, to $70.6 million for the three months ended March 31, 2014 as compared

to $66.6 million for the three months ended March 31, 2013. The increase in the provision was a result of the growth in credit card and loan receivables. The
net charge-off rate was 4.8% for the three months ended March 31, 2014 as compared to 4.5% for the three months ended March 31, 2013. Delinquency rates
were 3.9% of principal credit card and loan receivables at March 31, 2014 as compared to 3.8% at March 31, 2013.
 

General and administrative. General and administrative expenses increased $11.7 million, or 52.6%, to $34.0 million for the three months ended
March 31, 2014 as compared to $22.3 million for the three months ended March 31, 2013 due to higher payroll, benefits and consulting costs.
 

Depreciation and other amortization. Depreciation and other amortization increased $6.0 million, or 30.4%, to $25.5 million for the three months ended
March 31, 2014, as compared to $19.6 million for the three months ended March 31, 2013, due to additional assets placed into service resulting from both the
BrandLoyalty acquisition and recent capital expenditures.
 

Amortization of purchased intangibles. Amortization of purchased intangibles increased $15.3 million, or 45.9%, to $48.6 million for the three months
ended March 31, 2014 as compared to $33.3 million for the three months ended March 31, 2013. The increase relates to $16.5 million of additional
amortization associated with the intangible assets from the BrandLoyalty acquisition.
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Interest expense, net. Total interest expense, net decreased $14.8 million, or 17.9%, to $67.7 million for the three months ended March 31, 2014 as

compared to $82.5 million for the three months ended March 31, 2013. The decrease was due to the following:
 
 • Securitization funding costs. Securitization funding costs decreased $1.6 million due to lower average interest rates for the three months ended

March 31, 2014 as compared to the three months ended March 31, 2013. This decrease was offset in part by greater average borrowings.
 
 • Interest expense on deposits. Interest on deposits increased $1.2 million as increases from higher borrowings were offset in part by lower average

interest rates.
 
 • Interest expense on long-term and other debt, net. Interest expense on long-term and other debt, net decreased $14.5 million due to a $18.0 million

decrease associated with the convertible senior notes, including a reduction of the imputed interest. This decrease was offset by an increase of $1.8
million related to additional borrowings on our credit facility and an increase of $1.8 million related to assumed debt in our acquisition of
BrandLoyalty, as compared to the prior year period.

 
Taxes. Income tax expense decreased $1.4 million to $78.3 million for the three months ended March 31, 2014 from $79.7 million for the three months

ended March 31, 2013 due primarily to a decline in the effective tax rate, offset in part by an increase in taxable income. The effective tax rate for the three
months ended March 31, 2014 improved to 36.6% as compared to 38.2% for the three months ended March 31, 2013 due to the expected reinvestment of
international profits into international expansion efforts.
 
 
Segment Revenue and Adjusted EBITDA, net
 
  Three Months Ended March 31,   % Change  
  2014   2013   2014 to 2013  
Revenue:  (In thousands, except percentages)  

LoyaltyOne  $ 328,970  $ 240,907  36.6%
Epsilon   347,469   317,913  9.3 
Private Label Services and Credit   561,796   497,348  13.0 
Corporate/Other   41   —  nm*
Eliminations   (5,376)   (2,731)  nm*

Total  $ 1,232,900  $ 1,053,437  17.0%
Adjusted EBITDA, net (1):    

LoyaltyOne  $ 65,182  $ 62,603  4.1%
Epsilon   55,202   54,417  1.4 
Private Label Services and Credit   243,516   226,799  7.4 
Corporate/Other   (29,345)   (18,212)  61.1 
Eliminations   —   —  nm*

Total  $ 334,555  $ 325,607  2.7%
              
 
(1) Adjusted EBITDA, net is equal to net income, plus stock compensation expense, provision for income taxes, interest expense, net, depreciation and

amortization and amortization of purchased intangibles, less securitization funding costs, interest expense on deposits and adjusted EBITDA attributable
to the non-controlling interest. For a reconciliation of adjusted EBITDA, net to net income, the most directly comparable GAAP financial measure, see
“Use of Non-GAAP Financial Measures” included in this report.

 
* not meaningful.
 
 
Three months ended March 31, 2014 compared to the three months ended March 31, 2013
 

Revenue. Total revenue increased $179.5 million, or 17.0%, to $1.2 billion for the three months ended March 31, 2014 from $1.1 billion for the three
months ended March 31, 2013. The net increase was due to the following:
 
 • LoyaltyOne. Revenue increased $88.1 million to $329.0 million for the three months ended March 31, 2014. The acquisition of BrandLoyalty

contributed $111.9 million to revenue, and database marketing fees and direct marketing services increased $8.4 million due to an increase in
marketing analytic services provided to certain clients. Excluding BrandLoyalty, redemption revenue declined $27.0 million, or 16.8%, due to the
unfavorable impact of the Canadian exchange rate of $12.5 million, a decline in the number of AIR MILES reward miles redeemed, and the change
in estimate of breakage in December 2013. Additionally, AIR MILES reward miles issuance fees, for which we provide marketing and
administrative services, decreased $4.8 million due to the unfavorable impact of the Canadian exchange rate of $5.1 million.
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 • Epsilon. Revenue increased $29.6 million, or 9.3%, to $347.5 million for the three months ended March 31, 2014. Agency revenue increased $15.7

million due to increased demand in the automotive vertical. Additionally, marketing technology revenue increased $11.7 million due to the signing of
new clients as well as increased services provided to existing clients during the three months ended March 31, 2014.

 
 • Private Label Services and Credit. Revenue increased $64.4 million, or 13.0%, to $561.8 million for the three months ended March 31, 2014.

Finance charges, net increased by $58.9 million, driven by a 15.2% increase in average credit card and loan receivables due to cardholder growth and
strong cardholder spending. Transaction revenue increased $6.0 million due to an increase in other servicing fees of $4.7 million and an increase in
merchant fees of $1.3 million.

 
Adjusted EBITDA, net. Adjusted EBITDA, net increased $8.9 million, or 2.7%, to $334.6 million for the three months ended March 31, 2014 from

$325.6 million for the three months ended March 31, 2013. The increase was due to the following:
 
 • LoyaltyOne. Adjusted EBITDA, net increased $2.6 million, or 4.1%, to $65.2 million for the three months ended March 31, 2014. Adjusted

EBITDA, net was positively impacted by the acquisition of BrandLoyalty, which contributed $8.7 million, while a weaker Canadian dollar
negatively impacted adjusted EBITDA, net by $5.2 million.

 
 • Epsilon. Adjusted EBITDA, net increased $0.8 million, or 1.4%, to $55.2 million for the three months ended March 31, 2014. Adjusted EDITDA,

net was positively impacted by the signing of new clients, increased services provided to existing clients and increased demand in the automotive
vertical, but was negatively impacted by new client onboarding expenses, higher health care costs due to increased participation and severance
associated with the integration of HMI.

 
 • Private Label Services and Credit. Adjusted EBITDA, net increased $16.7 million, or 7.4%, to $243.5 million for the three months ended March 31,

2014. Adjusted EBITDA, net was positively impacted by the increase in finance charges, net, but offset in part by both an increase in operating
expenses due to increased volumes and an increase in the provision for loan loss due to the increase in credit card and loan receivables.

 
 • Corporate/Other. Adjusted EBITDA, net decreased $11.1 million to a loss of $29.3 million for the three months ended March 31, 2014 related to

increases in payroll, benefits and consulting costs.
 
Asset Quality
 

Our delinquency and net charge-off rates reflect, among other factors, the credit risk of our credit card and loan receivables, the success of our collection
and recovery efforts, and general economic conditions.
 

Delinquencies. A credit card account is contractually delinquent when we do not receive the minimum payment by the specified due date on the
cardholder’s statement. Our policy is to continue to accrue interest and fee income on all credit card accounts beyond 90 days, except in limited
circumstances, until the credit card account balance and all related interest and other fees are paid or charged off, typically at 180 days delinquent. When an
account becomes delinquent, a message is printed on the credit cardholder’s billing statement requesting payment. After an account becomes 30 days past
due, a proprietary collection scoring algorithm automatically scores the risk of the account becoming further delinquent. The collection system then
recommends a collection strategy for the past due account based on the collection score and account balance and dictates the contact schedule and collections
priority for the account. If we are unable to make a collection after exhausting all in-house collection efforts, we may engage collection agencies and outside
attorneys to continue those efforts.
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The following table presents the delinquency trends of our credit card and loan receivables portfolio:
 

  
March 31,

2014   
% of
Total   

December 31,
2013   

% of
Total  

  (In thousands, except percentages)  
Receivables outstanding – principal  $ 7,674,407   100.0% $ 8,166,961   100.0%
Principal receivables balances contractually delinquent:                 
31 to 60 days   95,018   1.2%  114,430   1.4%
61 to 90 days   68,136   0.9   74,700   0.9 
91 or more days   134,175   1.8   150,425   1.9 

Total  $ 297,329   3.9% $ 339,555   4.2%

 
Net Charge-Offs. Our net charge-offs include the principal amount of losses from cardholders unwilling or unable to pay their account balances, as well

as bankrupt and deceased credit cardholders, less recoveries and exclude charged-off interest, fees and fraud losses. Charged-off interest and fees reduce
finance charges, net while fraud losses are recorded as an expense. Credit card and loan receivables, including unpaid interest and fees, are charged-off at the
end of the month during which an account becomes 180 days contractually past due, except in the case of customer bankruptcies or death. Credit card and
loan receivables, including unpaid interest and fees, associated with customer bankruptcies or death are charged-off at the end of each month subsequent to 60
days after the receipt of notification of the bankruptcy or death, but in any case, not later than the 180-day contractual time frame.
 

The net charge-off rate is calculated by dividing net charge-offs of principal receivables for the period by the average credit card and loan receivables for
the period. Average credit card and loan receivables represent the average balance of the cardholder receivables at the beginning of each month in the periods
indicated. The following table presents our net charge-offs for the periods indicated.
 
  Three Months Ended March 31,  
  2014   2013  
  (In thousands, except percentages) 
Average credit card receivables  $ 8,022,652  $ 6,963,566 
Net charge-offs of principal receivables   96,593   77,590 
Net charge-offs as a percentage of average credit card receivables   4.8%  4.5%
 

See Note 4, “Credit Card and Loan Receivables,” of the Notes to Unaudited Condensed Consolidated Financial Statements for additional information
related to the securitization of our credit card receivables.
 
Liquidity and Capital Resources
 

Operating Activities. We generated cash flow from operating activities of $333.1 million and $279.0 million for the three months ended March 31, 2014
and 2013, respectively. The increase in operating cash flows in 2014 was primarily due to increased profitability for the three months ended March 31, 2014
as compared to the three months ended March 31, 2013.
 

We utilize our cash flow from operations for ongoing business operations, repayments of our revolving line of credit or other debt, acquisitions and
capital expenditures.
 

Investing Activities. Cash used in investing activities was $0.4 million and $257.9 million for the three months ended March 31, 2014 and 2013,
respectively. Significant components of investing activities are as follows:
 
 • Redemption settlement assets. Cash decreased $77.8 million and $52.9 million for the three months ended March 31, 2014 and 2013, respectively,

due to the increase in funding requirements resulting from the changes in our estimate of breakage in each of December 2013 and December 2012.
 
 • Restricted cash. During the three months ended March 31, 2013, cash decreased $463.1 due to the $500.0 million principal accumulation for the

repayment of non-recourse borrowings of consolidated securitization entities maturing in April 2013. No such principal accumulation was required
during the three months ended March 31, 2014.

 
 • Credit card and loan receivables, net. Cash increased $384.0 million and $371.4 million for the three months ended March 31, 2014 and 2013,

respectively, due to the seasonal pay down of credit card and loan receivables.
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 • Payments for acquired business, net of cash acquired. During the three months ended March 31, 2014, we utilized cash of $259.5 million for the

acquisition of our 60% ownership interest in BrandLoyalty, acquired on January 2, 2014.
 
 • Capital expenditures. Our capital expenditures for the three months ended March 31, 2014 were $43.5 million compared to $28.3 million for the

comparable period in 2013 due to our overall growth as well as the BrandLoyalty acquisition. We anticipate capital expenditures not to exceed
approximately 3% of annual revenue for the foreseeable future.

 
Financing Activities. Cash used in financing activities was $592.4 million and $147.3 million for the three months ended March 31, 2014 and 2013,

respectively. Our financing activities during the three months ended March 31, 2014 relate to a net decrease in deposits and non-recourse borrowings of
consolidated securitization entities due to repayments, as well as the settlement of convertible senior notes and repurchases of our common stock. The net
cash used in financing activities during the three months ended March 31, 2013 relates to a net decrease in deposits and non-recourse borrowings of
consolidated securitization entities due to repayments, as well as repurchases of our common stock.
 

Liquidity Sources. In addition to cash generated from operating activities, our primary sources of liquidity include our credit card securitization program,
deposits issued by Comenity Bank and Comenity Capital Bank, our credit agreements and issuances of equity securities. In addition to our efforts to renew
and expand our current liquidity sources, we continue to seek new funding sources. We continue to expand our brokered certificates of deposit and our money
market deposits to supplement liquidity for our credit card and loan receivables.
 

As part of the BrandLoyalty acquisition, we assumed the debt outstanding under BrandLoyalty‘s Amended and Restated Senior Facilities Agreement. As
of March 31, 2014, the outstanding balance under the credit facility was $147.7 million.
 

As of March 31, 2014, we had $370.0 million of borrowings under our credit facility, with total availability at $880.0 million. Our total leverage ratio, as
defined in our credit agreement, was 2.3 to 1 at March 31, 2014, as compared to the maximum covenant ratio of 3.5 to 1.
 

As of March 31, 2014, we were in compliance with our covenants.
 

We believe that internally generated funds and other sources of liquidity discussed above will be sufficient to meet working capital needs, capital
expenditures, and other business requirements for at least the next 12 months, including the settlement in cash at maturity of the convertible senior notes due
2014.
 

Quantitative measures established by regulations to ensure capital adequacy require Comenity Bank and Comenity Capital Bank to maintain minimum
amounts and ratios of total and Tier 1 capital to risk weighted assets and of Tier 1 capital to average assets. The Tier 1 risk-based capital ratio, leverage ratio
and total risk-based capital ratio for Comenity Capital Bank were 14.4%, 13.9% and 15.7%, respectively, at March 31, 2014. The Tier 1 risk-based capital
ratio, leverage ratio and total risk-based capital ratio for Comenity Bank were 16.0%, 14.5% and 17.3%, respectively, at March 31, 2014.  Per guidelines,
Comenity Bank and Comenity Capital Bank are considered well capitalized.
 

Securitization Program. We sell a majority of the credit card receivables originated by Comenity Bank to WFN Credit Company, LLC, which in turn
sells them to World Financial Network Credit Card Master Trust, World Financial Network Credit Card Master Note Trust and World Financial Network
Credit Card Master Trust III, or collectively, the WFN Trusts, as part of our credit card securitization program, which has been in existence since
January 1996. We also sell our credit card receivables originated by Comenity Capital Bank to World Financial Capital Credit Company, LLC, which in turn
sells them to World Financial Capital Master Note Trust, or the WFC Trust. These securitization programs are the primary vehicle through which we finance
Comenity Bank’s and Comenity Capital Bank’s credit card receivables.
 

As of March 31, 2014, the WFN Trusts and the WFC Trust had approximately $6.5 billion of securitized credit card receivables. Securitizations require
credit enhancements in the form of cash, spread deposits, additional receivables and subordinated classes. The credit enhancement is principally based on the
outstanding balances of the series issued by the WFN Trusts and the WFC Trust and by the performance of the credit card receivables in these credit card
securitization trusts.
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Historically, we have used both public and private term asset-backed securities transactions as well as private conduit facilities as sources of funding for
our credit card receivables. Private conduit facilities have been used to accommodate seasonality needs and to bridge to completion of asset-backed
securitization transactions.
 

We have secured and continue to secure the necessary commitments to fund our portfolio of securitized credit card receivables originated by Comenity
Bank and Comenity Capital Bank. However, certain of these commitments are short-term in nature and subject to renewal. There is not a guarantee that these
funding sources, when they mature, will be renewed on similar terms or at all as they are dependent on the asset-backed securitization markets at the time.
 

In February 2014, World Financial Network Credit Card Master Note Trust issued $625.0 million of asset-backed term securities, $175.0 million of
which we retained and eliminated from the consolidated financial statements. These securities mature in February 2016 and have a variable interest rate equal
to LIBOR plus a margin of 0.38%.
 

At March 31, 2014, we had $4.2 billion of non-recourse borrowings of consolidated securitization entities, of which $250.0 million is due within the next
12 months.
 

The following table shows the maturities of borrowing commitments as of March 31, 2014 for the WFN Trusts and the WFC Trust by year:
 

  2014   2015   2016   2017   
2018 and

Thereafter   Total  
  (In thousands)  
Term notes  $ 250,000  $ 393,750  $ 1,050,000  $ 325,000  $ 1,433,166  $ 3,451,916 
Conduit facilities (1)   —   890,000   700,000   —   —   1,590,000 

Total (2)  $ 250,000  $ 1,283,750  $ 1,750,000  $ 325,000  $ 1,433,166  $ 5,041,916 
                          
 
(1) Amount represents borrowing capacity, not outstanding borrowings.
 
(2) Total amounts do not include $1.2 billion of debt issued by the credit card securitization trusts, which was retained by us and has been eliminated in the

unaudited condensed consolidated financial statements.
 

Early amortization events as defined within each asset-backed securitization transaction are generally driven by asset performance. We do not believe it is
reasonably likely for an early amortization event to occur due to asset performance. However, if an early amortization event were declared, the trustee of the
particular credit card securitization trust would retain the interest in the receivables along with the excess interest income that would otherwise be paid to our
bank subsidiary until the credit card securitization investors were fully repaid. The occurrence of an early amortization event would significantly limit or
negate our ability to securitize additional credit card receivables.
 

See Note 9, “Debt,” of the Notes to Unaudited Condensed Consolidated Financial Statements for additional information regarding our debt.
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Item 3. Quantitative and Qualitative Disclosures About Market Risk.
 
Market Risk
 

Market risk is the risk of loss from adverse changes in market prices and rates. Our primary market risks include interest rate risk, credit risk, foreign
currency exchange rate risk and redemption reward risk.
 

There has been no material change from our Annual Report on Form 10-K for the year ended December 31, 2013 related to our exposure to market risk
from interest rate risk, credit risk, foreign currency exchange risk and redemption reward risk.
 
 
Item 4. Controls and Procedures.
 
Conclusion Regarding the Effectiveness of Disclosure Controls and Procedures
 

As of March 31, 2014, we carried out an evaluation, under the supervision and with the participation of our management, including our Chief Executive
Officer and Chief Financial Officer, of the effectiveness of the design and operation of our disclosure controls and procedures pursuant to Rule 13a-15 of the
Securities Exchange Act of 1934. Based upon that evaluation, our Chief Executive Officer and Chief Financial Officer concluded that as of March 31, 2014
(the end of our first fiscal quarter), our disclosure controls and procedures are effective. Disclosure controls and procedures are controls and procedures
designed to ensure that information required to be disclosed in our reports filed or submitted under the Securities Exchange Act of 1934 is recorded,
processed, summarized and reported within the time periods specified in the SEC’s rules and forms and include controls and procedures designed to ensure
that information we are required to disclose in such reports is accumulated and communicated to management, including our Chief Executive Officer and
Chief Financial Officer, as appropriate to allow timely decisions regarding required disclosure.
 

In January 2014, we acquired a 60% ownership interest in BrandLoyalty Group B.V. Because of the timing of the acquisition, BrandLoyalty was
excluded from our evaluation of and conclusion on the effectiveness of disclosure controls and procedures as of March 31, 2014. BrandLoyalty represented
$1.3 billion of our total assets at March 31, 2014 and contributed $111.9 million in revenues and $5.1 million of pre-tax losses for the three months ended
March 31, 2014.
 
Changes in Internal Control Over Financial Reporting
 

There have been no changes in our internal control over financial reporting that occurred during our last fiscal quarter that have materially affected, or are
reasonably likely to materially affect, our internal control over financial reporting.
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FORWARD-LOOKING STATEMENTS
 

This Form 10-Q and the documents incorporated by reference herein contain forward-looking statements within the meaning of Section 27A of the
Securities Act of 1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended. Such statements may use words such as
“anticipate,” “believe,” “continue,” “could,” “estimate,” “expect,” “intend,” “may,” “predict,” “project,” “would” and similar expressions as they relate to us
or our management. When we make forward-looking statements, we are basing them on our management’s beliefs and assumptions, using information
currently available to us. Although we believe that the expectations reflected in the forward-looking statements are reasonable, these forward-looking
statements are subject to risks, uncertainties and assumptions, including those discussed in the “Risk Factors” section in Item 1A of our Annual Report on
Form 10-K for the year ended December 31, 2013 and Item 1A of Part II of this Quarterly Report.
 

If one or more of these or other risks or uncertainties materialize, or if our underlying assumptions prove to be incorrect, actual results may vary
materially from what we projected. Any forward-looking statements contained in this quarterly report reflect our current views with respect to future events
and are subject to these and other risks, uncertainties and assumptions relating to our operations, results of operations, growth strategy and liquidity. We have
no intention, and disclaim any obligation, to update or revise any forward-looking statements, whether as a result of new information, future results or
otherwise, except as required by law.
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PART II
 
 

 
 
Item 1. Legal Proceedings.
 

From time to time we are involved in various claims and lawsuits arising in the ordinary course of our business that we believe will not have a material
adverse effect on our business or financial condition, including claims and lawsuits alleging breaches of our contractual obligations.
 
 
Item 1A.Risk Factors.
 

There have been no material changes to the Risk Factors previously disclosed in our Annual Report on Form 10-K for the year ended December 31,
2013.
 
 
Item 2. Unregistered Sales of Equity Securities and Use of Proceeds.
                      

The following table presents information with respect to purchases of our common stock made during the three months ended March 31, 2014:
 

Period   

Total Number
of Shares

Purchased (1)   

Average Price
Paid per

Share   

Total Number
of Shares

Purchased as
Part of

Publicly
Announced

Plans or
Programs   

Approximate
Dollar Value

of Shares that
May Yet Be
Purchased
Under the
Plans or

Programs (2)  

            
(Dollars in
millions)  

During 2014:              
January 1-31    104,296  $ 243.33   100,000  $ 375.7 
February 1-28    90,469   238.16   85,885   355.4 
March 1-31    19,063   271.65   15,560   351.2 
Total    213,828  $ 243.67   201,445  $ 351.2 
                    
 
(1) During the period represented by the table, 12,383 shares of our common stock were purchased by the administrator of our 401(k) and Retirement

Savings Plan for the benefit of the employees who participated in that portion of the plan.
 
(2) On December 5, 2013, our Board of Directors authorized a stock repurchase program to acquire up to $400.0 million of our outstanding common stock

from January 1, 2014 through December 31, 2014, subject to any restrictions pursuant to the terms of our credit agreements, indentures, applicable
securities laws or otherwise.

 
 
Item 3. Defaults Upon Senior Securities.
 

None
 
 
Item 4. Mine Safety Disclosures.
 

Not applicable.
 
 
Item 5. Other Information.

 
(a) None

 
(b) None
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Item 6. Exhibits.

 
(a) Exhibits:

 
EXHIBIT INDEX

 
Exhibit

No.
 

Description
   

3.1  Second Amended and Restated Certificate of Incorporation of the Registrant (incorporated by reference to Exhibit No. 3.1 to our Registration
Statement on Form S-1 filed with the SEC on March 3, 2000, File No. 333-94623).

   
3.2  Certificate of Amendment to the Second Amended and Restated Certificate of Incorporation of the Registrant (incorporated by reference to

Exhibit No. 3.1 to our Current Report on Form 8-K, filed with the SEC on June 7, 2013, File No. 001-15749).
   

3.3  Fourth Amended and Restated Bylaws of the Registrant (incorporated by reference to Exhibit No. 3.2 to our Current Report on Form 8-K, filed
with the SEC on June 7, 2013, File No. 001-15749).

   
4  Specimen Certificate for shares of Common Stock of the Registrant (incorporated by reference to Exhibit No. 4 to our Quarterly Report on Form

10-Q, filed with the SEC on August 8, 2003, File No. 001-15749).
   

10.1  Form of Time-Based Restricted Stock Unit Award Agreement under the Alliance Data Systems Corporation 2010 Omnibus Incentive Plan (2014
grant) (incorporated by reference to Exhibit No. 10.1 to our Current Report on Form 8-K filed with the SEC on February 20, 2014, File No. 001-
15749).

   
10.2  Form of Performance-Based Restricted Stock Unit Award Agreement under the Alliance Data Systems Corporation 2010 Omnibus Incentive

Plan (2014 grant) (incorporated by reference to Exhibit No. 10.2 to our Current Report on Form 8-K filed with the SEC on February 20, 2014,
File No. 001-15749).

   
10.3  Series 2014-A Indenture Supplement, dated as of February 19, 2014, between World Financial Network Credit Card Master Note Trust and

Union Bank, N.A. (incorporated by reference to Exhibit No. 4.1 to the Current Report on Form 8-K filed with the SEC by WFN Credit
Company, LLC, World Financial Network Credit Card Master Trust and World Financial Network Credit Card Master Note Trust on February
21, 2014, File Nos. 333-166240, 333-60418, 333-188583, 333-166240-01, 333-113669, 333-166240-02, 333-60418-01, 333-189182, 333-
189182-01).

   
10.4  Second Amendment to Amended and Restated Service Agreement, dated as of March 1, 2014, between Comenity Servicing LLC and Comenity

Bank (incorporated by reference to Exhibit No. 99.1 to the Current Report on Form 8-K filed with the SEC by WFN Credit Company, LLC,
World Financial Network Credit Card Master Trust and World Financial Network Credit Card Master Note Trust on March 5, 2014, File
Nos. 333-166240, 333-60418, 333-188583, 333-166240-01, 333-113669, 333-166240-02, 333-60418-01, 333-189182, 333-189182-01).

   
*10.5  Amendment and Restatement Agreement, dated as of December 19, 2013, including Amended and Restated Completion Facilities Agreement,

as amended, by and among Brand Loyalty Group B.V. and certain subsidiaries parties thereto, as borrowers and guarantors, Coöperatieve
Centrale Raiffeisen-Boerenleenbank B.A. (as Coordinator and Documentation Agent), Deutsche Bank Nederland N.V., ING Bank N.V. (as
Agent and Security Agent) and NIBC Bank N.V.

   
*+10.6  First Amendment to the Alliance Data Systems Corporation Amended and Restated Employee Stock Purchase Plan, dated as of May 1, 2014.

   
*31.1  Certification of Chief Executive Officer of Alliance Data Systems Corporation pursuant to Rule 13a-14(a) promulgated under the Securities

Exchange Act of 1934, as amended.
   

*31.2  Certification of Chief Financial Officer of Alliance Data Systems Corporation pursuant to Rule 13a-14(a) promulgated under the Securities
Exchange Act of 1934, as amended.

   
*32.1  Certification of Chief Executive Officer of Alliance Data Systems Corporation pursuant to Rule 13a-14(b) promulgated under the Securities

Exchange Act of 1934, as amended, and Section 1350 of Chapter 63 of Title 18 of the United States Code.
   

*32.2  Certification of Chief Financial Officer of Alliance Data Systems Corporation pursuant to Rule 13a-14(b) promulgated under the Securities
Exchange Act of 1934, as amended, and Section 1350 of Chapter 63 of Title 18 of the United States Code.

   
*101.INS  XBRL Instance Document
   
*101.SCH XBRL Taxonomy Extension Schema Document
   
*101.CAL XBRL Taxonomy Extension Calculation Linkbase Document
   
*101.DEF XBRL Taxonomy Extension Definition Linkbase Document
   
*101.LAB XBRL Taxonomy Extension Label Linkbase Document
   
*101.PRE XBRL Taxonomy Extension Presentation Linkbase Document
  
   

*  Filed herewith
+  Management contract, compensatory plan or arrangement
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SIGNATURES
 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned thereunto duly authorized.
 
 
 ALLIANCE DATA SYSTEMS CORPORATION  
 
 
 By: /s/  EDWARD J. HEFFERNAN  
  Edward J. Heffernan  
  President and Chief Executive Officer  
 
Date: May 5, 2014
 
 By: /s/  CHARLES L. HORN  
  Charles L. Horn  
  Executive Vice President and Chief Financial Officer  
 
Date: May 5, 2014
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DATED 19 DECEMBER 2013
 
 
 

BRAND LOYALTY GROUP B.V.
AS THE COMPANY

 
COÖPERATIEVE CENTRALE RAIFFEISEN-BOERENLEENBANK B.A.

AS COORDINATOR AND DOCUMENTATION AGENT
 

COÖPERATIEVE CENTRALE RAIFFEISEN-BOERENLEENBANK B.A.
DEUTSCHE BANK NEDERLAND N.V.

ING BANK N.V.
AS BOOKRUNNING MANDATED LEAD ARRANGERS

 
NIBC BANK N.V.

AS MANDATED LEAD ARRANGER
 

ING BANK N.V.
AS AGENT

 
ING BANK N.V.

AS SECURITY AGENT
 

AND
THE LENDERS

 
(AS DEFINED HEREIN)

 
 
 AMENDMENT AND RESTATEMENT AGREEMENT

RELATING TO A
EUR 75,000,000 SENIOR FACILITIES AGREEMENT

ORIGINALLY DATED 4 OCTOBER 2011 AS
AMENDED ON 26 JULY 2012 AND AMENDED AND

RESTATED ON 17 JANUARY 2013

 

 

 
 



 

THIS AGREEMENT (the "Agreement") is dated 19 December 2013
 
BETWEEN:
 
(1) BRAND LOYALTY GROUP B.V. (the "Company");
 
(2) COÖPERATIEVE CENTRALE RAIFFEISEN-BOERENLEENBANK B.A. as coordinator and documentation agent (the "Coordinator");
 
(3) COÖPERATIEVE CENTRALE RAIFFEISEN-BOERENLEENBANK B.A., DEUTSCHE BANK NEDERLAND N.V. and ING BANK N.V.

as bookrunning mandated lead arrangers (the "Bookrunning Mandated Lead Arrangers");
 
(4) NIBC BANK N.V. as mandated lead arranger (together with the Bookrunning Mandated Lead Arrangers whether acting individually or together, the

"Arranger");
 
(5) ING BANK N.V. as facility agent (the "Agent");
 
(6) ING BANK N.V. as security agent (the "Security Agent").; and
 
(7) DEUTSCHE BANK NEDERLAND N.V., ING BANK N.V., NIBC BANK N.V., COÖPERATIEVE CENTRALE RAIFFEISEN-

BOERENLEENBANK B.A. and  DEUTSCHE BANK LUXEMBOURG S.A.  as lenders (the "Lenders").
 
BACKGROUND
 
(A) On 4 October 2011 a EUR 75,000,000 committed revolving and uncommitted working capital facilities agreement was entered into between, among

others, Brand Loyalty Group B.V. as the Company, the subsidiaries of the Company listed in Part I of Schedule 1 (The Original Parties) thereto as
Original Borrowers and the Company and its subsidiaries listed in Part I of Schedule 1 (The Original Parties) thereto as Original Guarantors,
Deutsche Bank Nederland N.V., ING Bank N.V. and NIBC Bank N.V. as Arranger, the financial institutions listed in Part II of Schedule 1 (The
Original Parties) thereto as Original Lenders, the financial institutions listed in Part II of Schedule 1 (The Original Parties) thereto as Original
Hedge Counterparties and ING Bank N.V. as Agent and as Security Agent (all as defined therein), as amended on 26 July 2012 and amended and
restated on 17 January 2013 (the "Original Facilities Agreement").

 
(B) On 5 November 2013, the Company has entered into a share and purchase agreement with Alliance Data Systems Corporation ("ADS") relating to

the sale and purchase of (part of the) shares in the Company (the "Share Purchase Agreement").
 
(C) The transaction pursuant to the Share Purchase Agreement impacts certain clauses under the Original Facilities Agreement. Furthermore ADS has

requested the Company to convert its uncommitted part of the working capital facility into a committed facility. In addition, due to the current
financial performance, the Company needs to adjust certain financial covenants.
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(D) Consequently, the Company requested the Lenders to amend the Original Facilities Agreement, on the conditions set out in a term sheet dated 18
November 2013 (the "Term Sheet").

 
(E) The parties to this Agreement now wish to enter into this Agreement to amend certain provisions of the Original Facilities Agreement in accordance

with the Term Sheet.
 
(F) As certain amendments will be implemented regardless of the transactions contemplated by the Share Purchase Agreement being implemented and

certain other amendments will only be effected upon completion of the transaction as contemplated by the Share Purchase Agreement and conditions
precedent related thereto, the amendments are documented in two amended and restated agreements as described below.

 
(G) Pursuant to Clause 2.6 (Obligor's Agent) of the Original Facilities Agreement, the Company is permitted to act as agent for each Obligor to, amongst

other things, effect relevant amendments, supplements and variations of Finance Documents capable of being given, made or effected by any
Obligor notwithstanding that they may affect the Obligor, without further reference to or the consent of that Obligor.

 
(H) The Company acts for itself and in its capacity as agent of the Obligors in this Agreement.
 
IT IS AGREED as follows:
 
1. INTERPRETATION
 
1.1 Definitions
 
 In this Agreement:
 

"Amendment and Restatement Agreement" has the meaning given thereto in the Amended and Restated Completion Facilities Agreement or the
Amended and Restated Facilities Agreement, as the case may be.

 
"Amended and Restated Completion Facilities Agreement" means the Original Facilities Agreement as amended and restated by this Agreement
as set out in Schedule 3 (Amended and Restated Completion Facilities Agreement) to this Agreement.

 
"Amended and Restated Facilities Agreement" means the Original Facilities Agreement as amended and restated by this Agreement as set out
in Schedule 2 (Amended and Restated Facilities Agreement) to this Agreement.

 
"Completion Date" means the date on which the Agent confirms to the Lenders and the Company that it has received each of the documents listed
in Schedule 1(B) (Conditions Precedent to Completion Date) in a form and substance satisfactory to the Agent.

 
"Italian Guarantor" means Brand Loyalty Italia S.p.A.
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"Second Effective Date" means the date on which the Agent confirms to the Lenders and the Company that it has received each of the documents
listed in Schedule 1(A) (Conditions Precedent to Second Effective Date) in a form and substance satisfactory to the Agent.

 
1.2 Incorporation of defined terms
 
 (a) Unless a contrary indication appears, a term defined in any other Finance Document has the same meaning in this Agreement.
 
 (b) The principles of construction set out in the Original Facilities Agreement shall have effect as if set out in this Agreement.
 
1.3 Clauses
 

In this Agreement any reference to a "Clause" is, unless the context otherwise requires, a reference to a Clause to this Agreement.
 
1.4 Third party rights
 

Notwithstanding any term of any Finance Document, the consent of any person who is not a Party is not required to rescind or vary this Agreement
at any time.

 
1.5 Designation
 

In accordance with the Original Facilities Agreement, each of the Company and the Agent designate this Agreement (including, for the avoidance of
doubt, all Schedules hereto) as a Finance Document.

 
2. AMENDMENT AND RESTATEMENT
 
 (a) With effect from the Second Effective Date, the Original Facilities Agreement shall be amended and restated so that it shall be read and

construed for all purposes as set out in Schedule 2 (Amended and Restated Facilities Agreement) and, accordingly, each of the Parties agrees
that, (in the case of the Obligors' Agent) on behalf of the Obligors, and (in the case of the Agent) on behalf of the other Finance Parties,
with effect from (and including) the Second Effective Date, they shall have the rights and take on the obligations ascribed to them under the
Amended and Restated Facilities Agreement.

 
 (b) With effect from the Completion Date, the Amended and Restated Facilities Agreement shall be amended and restated so that it shall be

read and construed for all purposes as set out in Schedule 3 (Amended and Restated Completion Facilities Agreement) and, accordingly,
each of the Parties agrees that, (in the case of the Obligors' Agent) on behalf of the Obligors, and (in the case of the Agent) on behalf of the
other Finance Parties, with effect from (and including) the Completion Date, they shall have the rights and take on the obligations ascribed
to them under the Amended and Restated Completion Facilities Agreement.  The Agent will promptly notify the Obligors' Agent and the
Lenders of the occurrence of the Completion Date.  For the avoidance of doubt, if the Completion Date has not occured before 31 March
2014 (the "Long
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 Stop Date"), the Amended and Restated Facilities Agreement shall not be amended and restated as set out in Schedule 3 (Amended and
Restated Completion Facilities Agreement), but shall continue to be read and construed for all purposes as set out in Schedule 2 (Amended
and Restated Facilities Agreement), which has taken effect on the Second Effective Date.

 
3.  AUTHORITY
 
 (a) The Company confirms for the benefit of the Finance Parties that:
 
 (i) pursuant Clause 2.6 (Obligor's Agent) of the Original Facilities Agreement, it is authorised to enter into this Agreement on behalf

of each of the other Obligors and that any amendments so agreed to by it are binding on each of the other Obligors; and
 
 (ii) it has informed each of the other Obligors of the amendments effected pursuant to this Agreement and has provided a copy of this

Agreement and the Original Facilities Agreement.
 
4. TEMPORARY WAIVER ARISING FROM TRANSFER OF OWNERSHIP
 
 (a) In accordance with Clause 39 (Amendments and Waivers) of the Amended and Restated Facilities Agreement, the Agent (acting on the

instruction of the Majority Lenders) hereby acknowledges and agrees that in connection with the transfer of shares in the capital of
Company to ADS Apollo Holdings B.V., the approval and registration of such transfer shall be permitted for the purposes of the Amended
and Restated Facilities Agreement and, if and to the extent that in the period up to the Completion Date any covenant, undertaking,
representation or warranty of any of the Obligors would thereby be breached or otherwise not complied with under any such document as
consequence of the entry into or the performance or the completion of the transfer, the same is hereby waived.

 
 (b) The waiver as set out in paragraph (a) above:
 
 (i) shall only apply up to and including the earlier of (1) the Completion Date and (2) the Long Stop Date; and
 
 (ii) shall only apply to the matters specifically referred to in paragraph (a) and, save as amended by Clause 2(a) of this Agreement, all

the other provisions and terms of the Amended and Restated Facilities Agreement remain and shall continue in full force and
effect.

 
5. CONFIRMATION OF GUARANTEE AND SECURITY
 
5.1 Confirmation of Guarantee Obligations
 

For the avoidance of doubt, the Company hereby (on behalf of itself and each Obligor) confirms for the benefit of the Finance Parties that, with
effect from the Second Effective Date and with effect from the Completion Date and notwithstanding the designation of any new document as a
Finance Document or any additions,
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amendments, novation, substitution, or supplements of or to the Finance Documents or the imposition of any amended, new or more onerous
obligations under the Finance Documents in relation to any Obligor (including, without limitation the amendment and restatement of the Original
Facilities Agreement pursuant to this Agreement) the guarantee and indemnity obligations given by it pursuant to clause 19 (Guarantee and
Indemnity) of the Original Facilities Agreement shall (a) remain in full force and effect notwithstanding the amendments referred to in Clause 2
(Amendment and Restatement) and (b) extend to any new obligations assumed by any Obligor under the Finance Documents (as amended) as a result
of this Agreement (including, but not limited to, under the Amended and Restated Facilities Agreement or the Amended and Restated Completion
Facilities Agreement, as the case may be).

 
5.2 Exclusion of Novation Effect (Effetto Novativo)
 

For the avoidance of doubt and for the purposes of Italian law, the Company (on behalf of the Italian Guarantor), on one side, and the Coordinator,
the Bookrunning Mandated Lead Arrangers, the Arranger, the Agent and Lenders, on the other side, reciprocally acknowledge and confirm that the
amendment and restatement of the Original Facilities Agreement pursuant to this Agreement shall not constitute, and shall not be construed as, a
novation (novazione) of, or have a novative effect (effetto novativo) on, the obligations expressed to be assumed by the Italian Guarantor under the
Original Facilities Agreement.

 
5.3 Confirmation of Security
 

For the avoidance of doubt, the Company hereby (on behalf of itself and each Obligor) confirms for the benefit of the Finance Parties that, the
Transaction Security created by it pursuant to each Transaction Security Document to which such Obligor is a party shall (a) remain in full force and
effect notwithstanding the amendments referred to in Clause 2 (Amendment and Restatement) and (b) continue to secure its Secured Obligations
under the Finance Documents as amended (including, but not limited to, under the Amended and Restated Facilities Agreement or the Amended and
Restated Completion Facilities Agreement, as the case may be).

 
6. REPRESENTATIONS
 

All representations and warranties as set out in clause 20 (Representations) of the Original Facilities Agreement are deemed to be made by each
Obligor on:

 
 (a) the date of this Agreement;
 
 (b) the Second Effective Date and
 
 (c) the Completion Date.
 
7. CONTINUITY AND FURTHER ASSURANCE
 
7.1 Continuing obligations
 

The provisions of the Original Facilities Agreement and the other Finance Documents shall, save as amended by this Agreement, continue in full
force and effect.
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7.2 Further assurance
 

Each Obligor shall, at the request of the Agent and at its own expense, do all such acts and things necessary or desirable to give effect to the
amendments effected or to be effected pursuant to this Agreement.

 
8. INTEREST, FEES, COSTS AND EXPENSES
 
8.1 Amendment fee
 

On the earlier of (i) the Second Effective Date and (ii) 1 February 2014, the Company shall pay to the Agent an amendment fee computed at the rate
of 0.50 per cent. on the total amount of the Facilities.

 
8.2 Transaction expenses
 

The Company shall promptly on demand pay the Agent the amount of all costs and expenses (including legal fees) reasonably incurred by any of
them in connection with the negotiation, preparation, printing and execution of this Agreement and any other documents referred to in this
Agreement.

 
8.3 Enforcement costs
 

The Company shall, on demand, pay to each Finance Party the amount of all costs and expenses (including legal fees) incurred by that Finance Party
in connection with the enforcement of, or the preservation of any rights under, this Agreement.

 
9. MISCELLANEOUS
 

For the purposes of the transparency provisions set forth in the CICR Resolution of 4 March 2003, as amended from time to time, and in the
"Disposizioni sulla trasparenza delle operazioni e dei servizi bancari e finanziari. Correttezza delle relazioni tra intermediari e clienti"
(Transparency regulation relating to financial/banking transaction and services. Fair relationship among intermediaries and clients) issued by the
Bank of Italy and as amended from time to time, each Party hereby acknowledges and confirms that:

 
 (i) it has appointed and has been assisted by its respective legal counsel in connection with the negotiation, preparation and execution

of this Agreement; and
 
 (ii) this Agreement, the Amended and Restated Facilities Agreement or the Amended and Restated Completion Facilities Agreement,

as the case may be, and all of their terms and conditions, including the recitals and the schedules thereto, have been specifically
negotiated ("oggetto di trattativa individuale") (which has been specifically negotiated) between the Parties.

 

 
-6-



 

10. INCORPORATION OF TERMS
 

The provisions of clause 35 (Notices), clause 37 (Partial Invalidity) and clause 38 (Remedies and Waivers) of the Amended and Restated Facilities
Agreement or of the Amended and Restated Completion Facilities Agreement, as the case may be, shall be incorporated into this Agreement as if set
out in full in this Agreement and as if references in those clauses to "this Agreement" or "the Finance Documents" are references to this Agreement.

 
11. COUNTERPARTS
 

This Agreement may be executed in any number of counterparts. This has the same effect as if the signatures on the counterparts were on a single
copy of this Agreement.

 
12. GOVERNING LAW AND JURISDICTION
 
12.1 Governing law
 

This Agreement and any non-contractual obligations arising out of or in connection with it are governed by the laws of The Netherlands.
 
12.2 Jurisdiction
 

The Courts (Rechtbank) of Amsterdam, The Netherlands, subject to ordinary appeal (hoger beroep) and final appeal (cassatie) shall have exclusive
jurisdiction to hear and determine any suit, action or proceeding and to settle any disputes (respectively "Proceedings" and "Disputes") arising out
of or in connection with this Agreement (including a dispute regarding the existence, validity or termination of this Agreement or the consequences
of its nullity) and, for such purposes, each of the parties hereto irrevocably submits to the exclusive jurisdiction of such courts.

 
This Agreement has been entered into on the date stated at the beginning of this Agreement.
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SIGNATURES
 
The Company, the Company, for itself and on behalf the others Obligors as Obligor's Agent
 
BRAND LOYALTY GROUP B.V.
 
By: /s/ C.M.P. Mennen-Vermeule By:                                                                 
Name: C.M.P. Mennen-Vermeule
            Director

Name:

 

 
 



 

The Agent
 
ING BANK N.V.
 
By: /s/ R. Wennink By: /s/ J. Kroeks
Name: R. Wennink Name: J. Kroeks

 

 
The Security Agent
 
ING BANK N.V.
 
By: /s/ R. Wennink By: /s/ J. Kroeks
Name: R. Wennink Name: J. Kroeks

 

 
The Coordinator
 
COÖPERATIEVE CENTRALE RAIFFEISEN-BOERENLEENBANK B.A.
 
By: /s/ J.A. P. van der Heiden By: /s/ E.G. Kamphof
Name: J.A.P. van der Heiden
            Executive Director
            Proxy AB

Name: Mw. E.G. Kamphof

 

 
 



 

The Bookrunning Mandated Lead Arrangers
 
COÖPERATIEVE CENTRALE RAIFFEISEN-BOERENLEENBANK B.A.

By: /s/ J.A.P. van der Heiden By: /s/ E.G. Kamphof
Name: J.A.P. van der Heiden
            Executive Director
            Proxy AB

Name: Mw. E.G. Kamphof

DEUTSCHE BANK NEDERLAND N.V.

By:  /s/ J.P.F. Nouws By: /s/ F. de Haas
Name: J.P.F. Nouws Name: F. de Haas

ING BANK N.V.
 
By: /s/ R. Wennink By: /s/ J. Kroeks
Name: R. Wennink Name: J. Kroeks

 

 
The Arranger
 
NIBC BANK N.V.

By: /s/ Mark J. Draaisma By: /s/ Rob ten Heggeler
Name: Mark J. Draaisma Name: Rob ten Heggeler

 
 



 

The Lenders
 
DEUTSCHE BANK NEDERLAND N.V.
 
By: /s/ J.P.F. Nouws By: /s/ F. de Haas
Name: J.P.F. Nouws Name: F. de Haas

 

 
ING BANK N.V.
 
By: /s/ R. Wennink By: /s/ J. Kroeks
Name: R. Wennink Name: J. Kroeks

 

 
NIBC BANK N.V.
 
By: /s/ Mark J. Draaisma By: /s/ Rob ten Heggeler
Name: Mark J. Draaisma Name: Rob ten Heggeler

 

 
COÖPERATIEVE CENTRALE RAIFFEISEN-BOERENLEENBANK B.A.
 
By: /s/ J.A.P. van der Heiden By: /s/ E.G. Kamphof
Name: J.A.P. van der Heiden
            Executive Director
            Proxy AB

Name: Mw. E.G. Kamphof

 

 
DEUTSCHE BANK LUXEMBOURG S.A.
 
By: /s/ C. Koch By: /s/ Lewalski
Name: C. Koch Name: Lewalski

 

 
 



 

 
SCHEDULE 3

AMENDED AND RESTATED COMPLETION FACILITIES AGREEMENT
 

DATED 4 OCTOBER 2011 AS AMENDED ON 26 JULY 2012 AND AMENDED AND
RESTATED ON 17 JANUARY 2013 AND AS FURTHER AMENDED AND RESTATED

ON 19 DECEMBER 2013
]
 
 

EUR 150,000,000
SECURED FACILITIES AGREEMENT

FOR
BRAND LOYALTY GROUP B.V.

ARRANGED BY
COÖPERATIEVE CENTRALE RAIFFEISEN-BOERENLEENBANK B.A.,

DEUTSCHE BANK NEDERLAND N.V., ING BANK N.V. AND NIBC BANK N.V.
WITH

COÖPERATIEVE CENTRALE RAIFFEISEN-BOERENLEENBANK B.A.
ACTING AS COORDINATOR AND DOCUMENTATION AGENT

 
ING BANK N.V.

ACTING AS AGENT
AND

ING BANK N.V.
ACTING AS SECURITY AGENT

 
 

 COMMITTED TERM AND REVOLVING WORKING
CAPITAL FACILITIES AGREEMENT  

 

 

 
 



 

THIS AGREEMENT is originally dated 4 October 2011 as amended pursuant to the Amendment Agreement and as amended and restated pursuant to: (i)
the Amendment and Restatement Agreement and as further amended and restated pursuant (ii) the Second Amendment and Restatement Agreement as of the
Completion Date BETWEEN:
 
(1) BRAND LOYALTY GROUP B.V. (the "Company");
 
(2) THE SUBSIDIARIES of the Company listed in Part I of Schedule 1 (The Original Parties) as original borrowers (together with the Company the

"Original Borrowers");
 
(3) THE SUBSIDIARIES of the Company listed in Part I of Schedule 1 (The Original Parties) as original guarantors (together with the Company the

"Original Guarantors");
 
(4) COÖPERATIEVE CENTRALE RAIFFEISEN-BOERENLEENBANK B.A. as coordinator and documentation agent (the "Coordinator");
 
(5) COÖPERATIEVE CENTRALE RAIFFEISEN-BOERENLEENBANK B.A., DEUTSCHE BANK NEDERLAND N.V. and ING BANK N.V.

as bookrunning mandated lead arrangers (the "Bookrunning Mandated Lead Arrangers");
 
(6) NIBC BANK N.V. as mandated lead arranger (together with the Bookrunning Mandated Lead Arrangers whether acting individually or together, the

"Arranger");
 
(7) THE FINANCIAL INSTITUTIONS listed in Part II of Schedule 1 (The Original Parties) as lenders (the "Original Lenders");
 
(8) THE FINANCIAL INSTITUTIONS listed in Part III of Schedule 1 (The Original Hedge Counterparties) as hedge counterparties (the "Original

Hedge Counterparties");
 
(9) ING BANK N.V. as facility agent of the other Finance Parties (the "Agent"); and
 
(10) ING BANK N.V. as security agent for the Secured Parties (the "Security Agent").
 
IT IS AGREED as follows:
 

SECTION 1
 

INTERPRETATION
 
1. DEFINITIONS AND INTERPRETATION
 
1.1 Definitions
 

In this Agreement:
 

"Accession Letter" means a document substantially in the form set out in Schedule 5 (Form of Accession Letter).
 

"Accounting Reference Date" means 31 December.
 

 
 



 

"Acquisition Target" has the meaning given to that term in Clause 22.8 (Acquisitions).
 

"Additional Borrower" means a company which becomes an Additional Borrower in accordance with Clause 25 (Changes to the Obligors).
 

"Additional Guarantor" means a company which becomes an Additional Guarantor in accordance with Clause 25 (Changes to the Obligors).
 

"Additional Obligor" means an Additional Borrower or an Additional Guarantor.
 

"Affiliate" means, in relation to any person, a Subsidiary of that person or a Holding Company of that person or any other Subsidiary of that Holding
Company, including, for the avoidance of doubt, in case of Coöperatieve Centrale Raiffeisen-Boerenleenbank B.A., any related or member bank
(aangesloten bank) of Coöperatieve Centrale Raiffeisen-Boerenleenbank B.A.

 
"Affiliate Accession Undertaking" means an undertaking in the form set out in 10 (Affiliate Accession Undertaking).

 
"Amendment Agreement" means the amendment agreement dated 26 July 2012 between, among others, the Lenders, the Agent and the Company.

 
"Amendment and Restatement Agreement" means the amendment and restatement agreement dated 17 January 2013 between, among others, the
Lenders, the Agent and the Company.

 
"Ancillary Commencement Date" means, in relation to an Ancillary Facility, the date on which that Ancillary Facility is first made available, which
date shall be a Business Day within the Availability Period applicable to the Facility under which that Ancillary Facility is provided.

 
"Ancillary Commitment" means, in relation to an Ancillary Lender and an Ancillary Facility provided under the Revolving Facility, the maximum
amount which that Ancillary Lender has agreed (whether or not subject to satisfaction of conditions precedent) to make available from time to time
under an Ancillary Facility provided under the Revolving Facility and which has been authorised as such under Clause 6 (Ancillary Facilities), to the
extent that amount is not cancelled or reduced under this Agreement or the Ancillary Documents relating to that Ancillary Facility.

 
"Ancillary Document" means each document relating to or evidencing the terms of an Ancillary Facility.

 
"Ancillary Facility" means any ancillary facility made available by an Ancillary Lender in accordance with Clause 6 (Ancillary Facilities).

 
"Ancillary Facility Termination Date" means, in respect of any Lender the date on which that Lender, in its sole discretion, notifies the Company
of its decision to cancel and demand repayment of the amounts outstanding under any Ancillary Facility.

 
"Ancillary Lender" means each Lender (or Affiliate of a Lender) which makes available an Ancillary Facility in accordance with Clause 6
(Ancillary Facilities).

 

 
 



 

"Ancillary Outstandings" means, at any time, in relation to an Ancillary Lender and an Ancillary Facility then in force the aggregate of the
equivalents (as calculated by that Ancillary Lender) of the following amounts outstanding under that Ancillary Facility:

 
 (a) the principal amount under each overdraft facility and on demand short term loan facility (net of any Available Credit Balance);
 
 (b) the face amount of each guarantee, bond and letter of credit under that Ancillary Facility; and
 
 (c) the amount fairly representing the aggregate exposure (excluding interest and similar charges) of that Ancillary Lender under each other

type of accommodation provided under that Ancillary Facility,
 

in each case as determined by such Ancillary Lender in accordance with the relevant Ancillary Document or normal banking practice.
 

"Authorisation" means an authorisation, consent, approval, resolution, licence, exemption, filing, notarisation or registration.
 

"Available Credit Balance" means, in relation to an Ancillary Facility, credit balances on any account of any Borrower of that Ancillary Facility
with the Ancillary Lender making available that Ancillary Facility to the extent that those credit balances are freely available to be set off by that
Ancillary Lender against liabilities owed to it by that Borrower under that Ancillary Facility.

 
"Availability Period" means:

 
 (a) in relation to the Term Facility, the period from and including the Effective Date to and including the date falling 3 Months after the

Effective Date;
 
 (b) in relation to the Revolving Facility, the period from and including the date of this Agreement to and including the date falling 3 Months

prior to the Termination Date; and
 
 (c) in relation to any Ancillary Facility, the period from and including the date of this Agreement to the Ancillary Facility Termination Date.
 

"Available Commitment" means, in relation to a Facility, a Lender's Commitment minus (subject as set out below):
 
 (a) the amount of its participation in any outstanding Loans under that Facility, and, in the case of the Revolving Facility only, the aggregate of

its (and its Affiliate's) Ancillary Commitments under any Ancillary Facilities provided under the Revolving Facility; and
 
 (b) in relation to any proposed Utilisation, the amount of its participation in any other Loans that are due to be made under that Facility on or

before the proposed Utilisation Date and, in the case of the Revolving Facility only, the amount of its (and its Affiliate's) Ancillary
Commitments in relation to any

 

 
 



 

 new Ancillary Facility that is due to be provided under the Revolving Facility on or before the proposed Utilisation Date.
 

For the purposes of calculating a Lender's Available Commitment in relation to any proposed Revolving Loan only, the following amounts shall not
be deducted from that Lender's Revolving Facility Commitment:

 
 (i) that Lender's participation in any Revolving Loans that are due to be repaid or prepaid on or before the proposed Utilisation Date;

and
 
 (ii) that Lender's (and its Affiliate's) Ancillary Commitments under any Ancillary Facilities provided under the Revolving Facility to

the extent that they are due to be reduced or cancelled on or before the proposed Utilisation Date.
 

"Available Revolving Facility" means the aggregate for the time being of each Lender's Available Commitment in respect of the Revolving Facility.
 

"Available Term Facility" means the aggregate for the time being of each Lender's Available Commitment in respect of the Term Facility.
 

"Base Case Model" means the financial model including profit and loss, balance sheet and cashflow projections in agreed form relating to the
Group prepared by the Company and delivered to the Agent pursuant to Clause 4.1 (Initial conditions precedent).

 
"Borrower" means an Original Borrower or an Additional Borrower unless it has ceased to be a Borrower in accordance with Clause 25 (Changes to
the Obligors) and, in respect of an Ancillary Facility only, any Affiliate of a Borrower that becomes a borrower of that Ancillary Facility with the
approval of the relevant Lender pursuant to Clause 6.9 (Affiliates of Borrowers).

 
"Borrowings" has the meaning given to that term in Clause 21.1 (Financial definitions).

 
"Break Costs" means the amount (if any) by which:

 
 (a) the interest, excluding the Margin, which a Lender should have received for the period from the date of receipt of all or any part of its

participation in a Loan or Unpaid Sum to the last day of the current Interest Period in respect of that Loan or Unpaid Sum, had the principal
amount or Unpaid Sum received been paid on the last day of that Interest Period;

 
exceeds:

 
 (b) the amount which that Lender would be able to obtain by placing an amount equal to the principal amount or Unpaid Sum received by it on

deposit with a leading bank in the Relevant Interbank Market for a period starting on the Business Day following receipt or recovery and
ending on the last day of the current Interest Period.

 

 
 



 

"Budget" means:
 
 (a) in relation to the period beginning on 1 January 2013 and ending on 31 December 2013, the Base Case Model in agreed form to be

delivered by the Company to the Agent pursuant to Clause 4.1 (Initial conditions precedent); and
 
 (b) in relation to any other period, any budget delivered by the Company to the Agent in respect of that period pursuant to Clause 20.4

(Budget).
 

"Business Day" means a day (other than a Saturday or Sunday) on which banks are open for general business in Amsterdam, Frankfurt am Main and
Luxembourg, and any TARGET Day.

 
"Cash" means, at any time, cash denominated in any currency used in the jurisdiction of incorporation of each member of the Group, or used in the
jurisdiction where the Group has a branch office, in hand or at bank and (in the latter case) credited to an account in the name of an Obligor with a
Lender and to which an Obligor is alone (or together with other Obligors) beneficially entitled and for so long as:

 
 (a) that cash is repayable on demand;
 
 (b) repayment of that cash is not contingent on the prior discharge of any other indebtedness of any member of the Group or of any other

person whatsoever or on the satisfaction of any other condition;
 
 (c) there is no Security over that cash except for Transaction Security or any Security permitted in this Agreement constituted by a netting or

set-off arrangement entered into by members of the Group in the ordinary course of their banking arrangements; and
 
 (d) the cash is freely and immediately available to be applied in repayment or prepayment of the Facilities.
 

"Cash Equivalent Investments" means at any time:
 
 (a) certificates of deposit maturing within one year after the relevant date of calculation and issued by a Lender;
 
 (b) any investment in marketable debt obligations issued or guaranteed by the government of any member state of the European Economic

Area or any Participating Member State or by an instrumentality or agency of any of them having an equivalent credit rating, maturing
within one year after the relevant date of calculation and not convertible or exchangeable to any other security;

 
 (c) commercial paper not convertible or exchangeable to any other security:
 
 (i) for which a recognised trading market exists;
 
 (ii) issued by an issuer incorporated in any member state of the European Economic Area or any Participating Member State;
 

 
 



 

 (iii) which matures within one year after the relevant date of calculation; and
 
 (iv) which has a credit rating of either A-1 or higher by Standard & Poor's Rating Services or F1 or higher by Fitch Ratings Ltd or P-1

or higher by Moody's Investors Service Limited, or, if no rating is available in respect of the commercial paper, the issuer of which
has, in respect of its long-term unsecured and non-credit enhanced debt obligations, an equivalent rating;

 
 (d) any investment in money market funds which (i) have a credit rating of either A-1 or higher by Standard & Poor's Rating Services or F1 or

higher by Fitch Ratings Ltd or P-1 or higher by Moody's Investors Service Limited, (ii) which invest substantially all their assets in
securities of the types described in paragraphs (a) to (d) above and (iii) can be turned into cash on not more than 30 days' notice; or

 
 (e) any other debt security approved by the Majority Lenders,
 

in each case, denominated in EUR to which any member of the Group is alone (or together with other members of the Group beneficially entitled at
that time and which is not issued or guaranteed by any member of the Group or subject to any Security (other than Security arising under the
Security Documents).

 
"Charged Property" means all of the assets of the Obligors which from time to time are, or are expressed to be, the subject of the Transaction
Security.

 
"Close-Out Netting" means:

 
 (a) in respect of a Hedging Agreement based on a 1992 ISDA Master Agreement, any step involved in determining the amount payable in

respect of an Early Termination Date (as defined in the 1992 ISDA Master Agreement) under section 6(e) of the 1992 ISDA Master
Agreement before the application of any subsequent Set-off (as defined in the 1992 ISDA Master Agreement);

 
 (b) in respect of a Hedging Agreement based on a 2002 ISDA Master Agreement, any step involved in determining an Early Termination

Amount (as defined in the 2002 ISDA Master Agreement) under section 6(e) of the 2002 ISDA Master Agreement; and
 
 (c) in respect of a Hedging Agreement not based on an ISDA Master Agreement, any step involved on a termination of the hedging

transactions under that Hedging Agreement pursuant to any provision of that Hedging Agreement which has a similar effect to either
provision referenced in paragraph (a) and paragraph (b) above.

 
"Commitment" means a Term Facility Commitment, a Revolving Facility Commitment and an Ancillary Commitment.

 
"Completion Date" has the meaning given thereto in the Second Amendment and Restatement Agreement.

 

 
 



 

"Compliance Certificate" means a certificate substantially in the form set out in Schedule 7 (Form of Compliance Certificate).
 

"Confidential Information" means all information relating to the Company, any Obligor, the Group, the Finance Documents or the Facilities of
which a Finance Party becomes aware in its capacity as, or for the purpose of becoming, a Finance Party or which is received by a Finance Party in
relation to, or for the purpose of becoming a Finance Party under, the Finance Documents or the Facilities from either:

 
 (a) any member of the Group or any of its advisers; or
 
 (b) another Finance Party, if the information was obtained by that Finance Party directly or indirectly from any member of the Group or any of

its advisers,
 

in whatever form, and includes information given orally and any document, electronic file or any other way of representing or recording information
which contains or is derived or copied from such information but excludes information that:

 
 (i) is or becomes public information other than as a direct or indirect result of any breach by that Finance Party of Clause 39

(Confidentiality); or
 
 (ii) is identified in writing at the time of delivery as non-confidential by any member of the Group or any of its advisers; or
 
 (iii) is known by that Finance Party before the date the information is disclosed to it in accordance with paragraphs (a) or (b) above or

is lawfully obtained by that Finance Party after that date, from a source which is, as far as that Finance Party is aware, unconnected
with the Group and which, in either case, as far as that Finance Party is aware, has not been obtained in breach of, and is not
otherwise subject to, any obligation of confidentiality.

 
"Confidentiality Undertaking" means a confidentiality undertaking substantially in a recommended form of the LMA as set out in Schedule 8
(LMA Form of Confidentiality Undertaking) or in any other form agreed between the Company and the Agent.

 
"Credit Related Close-Out" means any Permitted Hedge Close-Out which is not a Non-Credit Related Close-Out.

 
"Current Assets" means any trade receivables and stock.

 
"Default" means an Event of Default or any event or circumstance specified in Clause 23 (Events of Default) which would (with the expiry of a
grace period, the giving of notice, the making of any determination under the Finance Documents or any combination of any of the foregoing) be an
Event of Default.

 
"Defaulting Lender" means any Lender:

 
 (a) which has failed to make its participation in a Loan available (or has notified the Agent or the Company (which has notified the Agent) that

it will not make
 

 
 



 

 its participation in a Loan available) by the Utilisation Date of that Loan in accordance with Clause 5.4 (Lenders' participation);
 
 (b) which has otherwise rescinded or repudiated a Finance Document; or
 
 (c) with respect to which an Insolvency Event has occurred and is continuing, unless, in the case of paragraph (a) above:
 
 (i) its failure to pay is caused by:
 
 (A) administrative or technical error; or
 
 (B) a Disruption Event; and
 

payment is made within 5 Business Days of its due date; or
 
 (ii) the Lender is disputing in good faith whether it is contractually obliged to make the payment in question.
 

"Designated Gross Amount" means the amount notified by the Company to the Agent upon the establishment of a Multi-account Overdraft as
being the maximum amount of Gross Outstandings that will, at any time, be outstanding under that Multi-account Overdraft.

 
"Designated Net Amount" means the amount notified by the Company to the Agent upon the establishment of a Multi-account Overdraft as being
the maximum amount of Net Outstandings that will, at any time, be outstanding under that Multi-account Overdraft.

 
"Disruption Event" means either or both of:

 
 (a) a material disruption to those payment or communications systems or to those financial markets which are, in each case, required to operate

in order for payments to be made in connection with the Facilities (or otherwise in order for the transactions contemplated by the Finance
Documents to be carried out) which disruption is not caused by, and is beyond the control of, any of the Parties; or

 
 (b) the occurrence of any other event which results in a disruption (of a technical or systems-related nature) to the treasury or payments

operations of a Party preventing that, or any other Party:
 
 (i) from performing its payment obligations under the Finance Documents; or
 
 (ii) from communicating with other Parties in accordance with the terms of the Finance Documents,
 

(and which (in either such case)) is not caused by, and is beyond the control of, the Party whose operations are disrupted.
 

 
 



 

"Dormant Subsidiary" means a member of the Group which does not trade (for itself or as agent for any person) and does not own, legally or
beneficially, assets (including, without limitation, indebtedness owed to it) which in aggregate have a value of EUR 20,000 or more or its equivalent
in other currencies

 
"Effective Date" has the meaning given thereto in the Amendment and Restatement Agreement.

 
"Environmental Claim" means any claim, proceeding or investigation by any person in respect of any Environmental Law.

 
"Environmental Law" means any applicable law in any jurisdiction in which any member of the Group conducts business which relates to the
pollution or protection of the environment or harm to or the protection of human health or the health of animals or plants.

 
"Environmental Permits" means any permit, licence, consent, approval and other authorisation and the filing of any notification, report or
assessment required under any Environmental Law for the operation of the business of any member of the Group conducted on or from the
properties owned or used by the relevant member of the Group.

 
"EURIBOR" means in relation to any Loan in euro:

 
 (a) the applicable Screen Rate; or
 
 (b) (if no Screen Rate is available for the Interest Period of that Loan) the arithmetic mean of the rates (rounded upwards to four decimal

places) as supplied to the Agent at its request quoted by the Reference Banks to leading banks in the European interbank market;
 

as of the Specified Time on the Quotation Day for the offering of deposits in euro for a period comparable to the Interest Period of the relevant Loan
and, if any such rate is below zero. EURIBOR will be deemed to be zero.

 
"Event of Default" means any event or circumstance specified as such in Clause 23 (Events of Default).

 
"Existing Financial Indebtedness" means:

 
 (a) the facilities agreement dated 28 October 2010 between NIBC Bank N.V. and Brand Loyalty Holding B.V. in an aggregate amount of  EUR

25,000,000; and
 
 (b) the facilities agreement dated 27 October 2010 between Deutsche Bank Nederland N.V. and Brand Loyalty Holding B.V. and certain of its

subsidiaries in an aggregate amount of  EUR 55,000, 000.
 

"Existing Security"  means any and all Security and guarantees granted in favour of NIBC Bank N.V. and Deutsche Bank Nederland N.V. (as the
case may be) under and in relation to the Existing Financial Indebtedness.

 
"Facilities" means the Term Facility and the Revolving Facility.

 

 
 



 

"Facility Office" means the office or offices notified by a Lender to the Agent in writing on or before the date it becomes a Lender (or, following
that date, by not less than five Business Days' written notice) as the office or offices through which it will perform its obligations under this
Agreement.

 
"FATCA" means:

 
 (a) sections 1471 to 1474 of the US Internal Revenue Code of 1986 (the "Code") or any associated regulations or other official guidance;
 
 (b) any treaty, law, regulation or other official guidance enacted in any other jurisdiction, or relating to an intergovernmental agreement

between the US and any other jurisdiction, which (in either case) facilitates the implementation of paragraph (a) above; or
 
 (c) any agreement pursuant to the implementation of paragraphs (a) or (b) above with the US Internal Revenue Service, the US government or

any governmental or taxation authority in any other jurisdiction.
 

"FATCA Application Date" means:
 
 (a) in relation to a "withholdable payment" described in section 1473(1)(A)(i) of the Code (which relates to payments of interest and certain

other payments from sources within the US), 1 January 2014;
 
 (b) in relation to a "withholdable payment" described in section 1473(1)(A)(ii) of the Code (which relates to "gross proceeds" from the

disposition of property of a type that can produce interest from sources within the US), 1 January 2015; or
 
 (c) in relation to a "passthru payment" described in section 1471(d)(7) of the Code not falling within paragraphs (a) or (b) above, 1 January

2017,
 

or, in each case, such other date from which such payment may become subject to a deduction or withholding required by FATCA as a result of any
change in FATCA after the date of this Agreement.

 
"FATCA Deduction" means a deduction or withholding from a payment under a Finance Document required by FATCA.

 
"FATCA Exempt Party" means a Party that is entitled to receive payments free from any FATCA Deduction.

 
"FATCA FFI" means a foreign financial institution as defined in section 1471(d)(4) of the Code which, if any Finance Party is not a FATCA Exempt
Party, could be required to make a FATCA Deduction.

 
"Fee Letter" means:

 
 (a) any letter or letters dated on or about the date of this Agreement (as amended and restated from time to time) between the Arranger and the

Company (or the
 

 
 



 

 Agent and the Company or the Security Agent and the Company) setting out any of the fees referred to in Clause 12 (Fees); and
 
 (b) any other agreement setting out fees referred to in Clause 2.3 (Increase) or Clause 12.5 (Interest, commission and fees on Ancillary

Facilities).
 

"Finance Document" means this Agreement, the Amendment Agreement, the Amendment and Restatement Agreement, the Second Amendment
and Restatement Agreement, the Security Documents, any Fee Letter, any Hedging Agreement, any Accession Letter, any Resignation Letter, any
Selection Notice, any Ancillary Document and any other document designated as a "Finance Document" by the Agent and the Company provided
that where the term "Finance Document" is used in, and construed for the purposes of, this Agreement, a Hedging Agreement shall be a Finance
Document only for the purposes of:

 
 (a) the definition of "Material Adverse Effect";
 
 (b) the definition of  "Security Document";
 
 (c) paragraph (a)(iv) of Clause  1.2 (Construction);
 
 (d) Clause 18 (Guarantee and Indemnity);
 
 (e) Clause 27.2 (Parallel Debt);
 
 (f) Clause 33 (Application of Proceeds); and
 
 (g) Clause 23 (Events of Default) (other than Clause 23.33 (Acceleration)).
 

"Finance Party" means the Agent, the Coordinator, the Arranger, the Security Agent, a Lender, a Hedge Counterparty or any Ancillary Lender
provided that where the term "Finance Party" is used in, and construed for the purposes of, this Agreement a Hedge Counterparty shall be a Finance
Party only for the purposes of:

 
 (a) the definition of "Secured Parties";
 
 (b) paragraph (a)(i) of Clause 1.2 (Construction);
 
 (c) paragraph (c) of the definition of Material Adverse Effect;
 
 (d) Clause 18 (Guarantee and Indemnity);
 
 (e) Clause 27.2 (Parallel Debt); and
 
 (f) Clause 29 (Conduct of business by the Finance Parties).
 

"Financial Indebtedness" means any indebtedness for or in respect of:
 
 (a) moneys borrowed;
 
 (b) any amount raised by acceptance under any acceptance credit facility or dematerialised equivalent;
 

 
 



 

 (c) any amount raised pursuant to any note purchase facility or the issue of bonds, commercial papers, notes, debentures, loan stock or any
similar instrument;

 
 (d) the amount of any liability in respect of any lease or hire purchase contract which would, in accordance with GAAP, be treated as a finance

or capital lease;
 
 (e) receivables sold or discounted (other than any receivables to the extent they are sold on a non-recourse basis);
 
 (f) any amount raised under any other transaction (including any forward sale or purchase agreement) having the commercial effect of a

borrowing;
 
 (g) any derivative transaction entered into in connection with protection against or benefit from fluctuation in any rate or price (and, when

calculating the value of any derivative transaction, only the marked to market value shall be taken into account);
 
 (h) any counter-indemnity obligation in respect of a guarantee, indemnity, bond, standby or documentary letter of credit or any other instrument

issued by a bank or financial institution;
 
 (i) any amount raised by the issue of redeemable shares;
 
 (j) any amount of any liability under an advance or deferred purchase agreement if one of the primary reasons behind the entry into this

agreement is to raise finance; and
 
 (k) (without double counting) the amount of any liability in respect of any guarantee or indemnity for any of the items referred to in paragraphs

(a) to (j) above.
 

"Financial Quarter" has the meaning given to that term in Clause 21.1 (Financial definitions).
 

"Financial Year" has the meaning given to that term in Clause 21.1 (Financial definitions).
 

"French Borrower" means a Borrower incorporated in France.
 

"French Guarantor" means a Guarantor incorporated in France.
 

"French Obligor" means a French Borrower or a French Guarantor.
 

"GAAP" means generally accepted accounting principles in The Netherlands including IFRS.
 

"Gross Outstandings" means, in relation to a Multi-account Overdraft, the Ancillary Outstandings of that Multi-account Overdraft but calculated on
the basis that the words "(net of any Available Credit Balance)" in paragraph (a) of the definition of "Ancillary Outstandings" were deleted.

 

 
 



 

"Group" means the Company and its Subsidiaries for the time being, but excluding any Ringfenced Entity.
 

"Group Structure Chart" means the group structure chart showing:
 
 (a) all members of the Group, including current name and company registration number, its jurisdiction of incorporation and/or establishment

and a list of shareholders;
 
 (b) any person in which any member of the Group holds shares in its issued share capital or equivalent ownership interest of such person.
 

"Guarantor" means an Original Guarantor or an Additional Guarantor, unless it has ceased to be a Guarantor in accordance with Clause 25
(Changes to the Obligors).

 
"Hedge Counterparty" means:

 
 (a) any Original Hedge Counterparty; and
 
 (b) any entity which has become a Party as a Hedge Counterparty in accordance with Clause 28.1 (Accession of Hedge Counterparties).
 

"Hedge Counterparty Accession Undertaking" means an undertaking in the form set out in Schedule 11 (Hedge Counterparty Accession
Undertaking).

 
"Hedging Agreement" means any master agreement, confirmation, schedule or other agreement entered into or to be entered into by the Borrowers
and a Hedge Counterparty for the purpose of hedging the types of liabilities and/or risks in relation to the Facilities which, at the time that that master
agreement, confirmation, schedule or other agreement (as the case may be) is entered into, a Hedging Letter permits to be hedged.

 
"Hedging Letter" means

 
 (a) the letter dated on or before the date of this Agreement and made between the Agent and the Company describing the hedging arrangements

to be entered into in respect of the interest rate liabilities and/or the exchange rate risks of the Borrowers of, and in relation to, the Term
Facility and the Revolving Facility; and

 
 (b) the letter dated on or about the Effective Date and made between the Agent, the Hedge Coordinator (as defined therein) and the Company

describing the hedging arrangements (to be) entered into in respect of the interest rate liabilities and/or the exchange rate risks of the
Borrowers of, and in relation to, the Facilities.

 
"Hedging Liabilities" means all obligations at any time due, owing or incurred by any Obligor to any Hedge Counterparty under the Hedging
Agreements, whether present or future, actual or contingent (and whether incurred solely or jointly and whether as principal or surety or in some
other capacity.

 

 
 



 

"Holding Company" means, in relation to a person, any other person in respect of which it is a Subsidiary.
 

"IFRS" means international accounting standards within the meaning of the IAS Regulation 1606/2002 to the extent applicable to the relevant
financial statements.

 
"Impaired Agent"  means the Agent at any time when:

 
 (a) it has failed to make (or has notified a Party that it will not make) a payment required to be made by it under the Finance Documents by the

due date for payment;
 
 (b) the Agent otherwise rescinds or repudiates a Finance Document;
 
 (c) (if the Agent is also a Lender) it is a Defaulting Lender under paragraph (a) or (b) of the definition of "Defaulting Lender"; or
 
 (d) an Insolvency Event has occurred and is continuing with respect to the Agent, unless, in the case of paragraph (a) above:
 
 (i) its failure to pay is caused by:
 
 (A) administrative or technical error; or
 
 (B) a Disruption Event; and
 

payment is made within five Business Days of its due date; or
 
 (ii) the Agent is disputing in good faith whether it is contractually obliged to make the payment in question.
 

"Increase Confirmation" means a confirmation substantially in the form set out in Schedule 12 (Form of Increase Confirmation).
 

"Increase Lender" has the meaning given to that term in Clause 2.3 (Increase).
 

"Insolvency Event" in relation to a Finance Party means that the Finance Party:
 
 (a) is dissolved (other than pursuant to a consolidation, amalgamation or merger);
 
 (b) admits in writing its inability generally to pay its debts as they become due;
 
 (c) makes a general assignment, arrangement or composition with or for the benefit of its creditors;
 
 (d) institutes or has instituted against it, by a regulator, supervisor or any similar official with primary insolvency, rehabilitative or regulatory

jurisdiction over it in the jurisdiction of its incorporation or organisation or the jurisdiction of its head or home office, a proceeding seeking
a judgment of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or other similar law affecting creditors'
rights, or a petition is presented for its

 

 
 



 

 winding-up or liquidation by it or such regulator, supervisor or similar official, all other than by way of Undisclosed Administration;
 
 (e) has instituted against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency

law or other similar law affecting creditors' rights, or a petition is presented for its winding-up or liquidation, and, in the case of any such
proceeding or petition instituted or presented against it, such proceeding or petition is instituted or presented by a person or entity not
described in paragraph (d) above and:

 
 (i) results in a judgment of insolvency or bankruptcy or the entry of an order for relief or the making of an order for its winding-up or

liquidation; or
 
 (ii) is not dismissed, discharged, stayed or restrained in each case within 30 days of the institution or presentation thereof;
 
 (f) has a resolution passed for its winding-up, official management or liquidation (other than pursuant to an Undisclosed Administration, a

consolidation, amalgamation or merger);
 
 (g) seeks or becomes subject to the appointment of an administrator, provisional liquidator, conservator, receiver, trustee, custodian or other

similar official for it or for all or substantially all its assets, all other than by way of Undisclosed Administration;
 
 (h) has a secured party take possession of all or substantially all its assets or has a distress, execution, attachment, sequestration or other legal

process levied, enforced or sued on or against all or substantially all its assets and such secured party maintains possession, or any such
process is not dismissed, discharged, stayed or restrained, in each case within 30 days thereafter;

 
 (i) causes or is subject to any event with respect to it which, under the applicable laws of any jurisdiction, has an analogous effect to any of the

events specified in paragraphs (a) to (h) above; or
 
 (j) takes any action in furtherance of, or indicating its consent to, approval of, or acquiescence in, any of the foregoing acts.
 

"Intellectual Property" means any patents, trade marks, service marks, designs, business names, copyrights, design rights, moral rights, inventions,
confidential information, knowhow and other intellectual property rights and interests, whether registered or unregistered, and the benefit of all
applications and rights to use such assets of each Obligor.

 
"Inter-Hedging Agreement Netting" means the exercise of set-off, account combination, close-out netting or payment netting (whether arising out
of a cross agreement netting agreement or otherwise) by a Hedge Counterparty against liabilities owed to an Obligor by that Hedge Counterparty
under a Hedging Agreement in respect of Hedging Liabilities owed to that Hedge Counterparty by that Obligor under another Hedging Agreement.

 

 
 



 

"Interest Period" means, in relation to a Loan, each period determined in accordance with Clause 10 (Interest Periods) and, in relation to an Unpaid
Sum, each period determined in accordance with Clause 9.3 (Default interest).

 
"Italian Civil Code" means the Italian civil code, enacted by Royal Decree No. 262 of 16 March 1942, as subsequently amended and supplemented.

 
"Italian Obligor" means an Obligor which is incorporated under the laws of Italy.

 
"Japanese Guarantor" means a Guarantor which is incorporated or established under the laws of Japan.

 
"Joint Venture" means any joint venture entity, whether a company, unincorporated firm, undertaking, association, joint venture or partnership or
any other entity.

 
"Lender" means:

 
 (a) any Original Lender; and
 
 (b) any bank, financial institution, trust, fund or other entity which has become a Party as a Lender in accordance with Clause 2.3 (Increase) or

Clause 24 (Changes to the Lenders),
 

which in each case has not ceased to be a Party in accordance with the terms of this Agreement.
 

"LMA" means the Loan Market Association.
 

"Loan" means a Term Loan or an Revolving Loan.
 

"Majority Lenders" means a Lender or Lenders whose Commitments aggregate more than 662/3% of the aggregate Commitments (or, if the
aggregate Commitments have been reduced to zero, aggregated more than 662/3% of the aggregate Commitments immediately prior to the
reduction).

 
"Mandatory Cost" means, in relation to any Lender the percentage rate per annum notified by that Lender to the Agent. This percentage rate per
annum must be certified by that Lender in its notice to the Agent as its reasonable determination of cost (expressed as a percentage of that Lender's
share in all Loans made from that Facility Office) of complying with the minimum reserve requirements of the European Central Bank.

 
"Margin" means in relation to any Term Loan and any Revolving Loan, 3.00 per cent. per annum,

 
but if:

 
 (a) no Default has occurred and is continuing;
 
 (b) a period of at least 6 Months has expired since the Effective Date; and
 

 
 



 

 (c) Senior Net Leverage in respect of the most recently completed Relevant Period is within a range set out below,
 

then the Margin  for each Term Loan and Revolving Loan will be the percentage per annum set out below in the column opposite that range:
 

Senior Net Leverage

Term Facility and
Revolving Facility
Margin % p.a.

Less than 3.00:1.00 but greater than or equal to 2.75:1.00 3.00
Less than 2.75:1.00 but greater than or equal to 2.25:1.00 2.75
Less than 2.25:1.00 but greater than or equal to 1.75:1.00 2.50
Less than 1.75:1.00 but greater than or equal to 1.25:1.00 2.25
Less than 1.25:1.00 2.00
 

However:
 
 (i) any increase or decrease in the Margin applicable to a Loan shall take effect on the date which is the first day of the next Interest

Period for that Loan following receipt by the Agent of the Compliance Certificate for that Relevant Period pursuant to Clause 20.2
(Compliance Certificate) or, in case no Loan is outstanding under the relevant Facility, any increase or decrease in the Margin for
that Facility shall take effect on the date which is 5 Business Days after receipt by the Agent of the Compliance Certificate for that
Relevant Period pursuant to Clause 20.2 (Compliance Certificate); and

 
 (ii) if, following receipt by the Agent of the annual audited financial statements of the Group and related Compliance Certificate, those

statements and Compliance Certificate do not confirm the basis for:
 
 (A) a reduced Margin, then paragraph (b) of Clause 9.2 (Payment of interest) shall apply and the Margin for that Loan shall be

the percentage per annum determined using the table above and the revised ratio of Senior Net Leverage calculated using
the figures in the Compliance Certificate; or

 
 (B) an increased Margin, then, provided that the Lenders are also the Original Lenders, paragraph (c) of Clause 9.2 (Payment

of interest) shall apply, and the Lenders shall reimburse the Company the amount received by the Lenders in excess of the
amount of interest the Lenders should have received had the appropriate rate applied during such period;

 
 (iii) while:
 
 (A) an Event of Default is continuing; or
 

 
 



 

 (B) the Company failed to supply a Compliance Certificate to the  Agent in accordance with Clause 20.2 (Compliance
Certificate),

 
the Margin for each Loan shall be the highest percentage per annum set out above for such Loan; and

 
 (iv) for the purpose of determining the Margin, Senior Net Leverage and Relevant Period shall be determined in accordance with

Clause 21.1 (Financial definitions).
 

"Material Adverse Effect" means a material adverse effect on:
 
 (a) the business, operations, property, condition (financial or otherwise) or prospects of the Group taken as a whole;
 
 (b) the ability of an Obligor to perform its obligations under the Finance Documents; or
 
 (c) the validity or enforceability of, or the effectiveness or ranking of any Transaction Security granted or purporting to be granted pursuant to

any of, the Finance Documents or the rights or remedies of any Finance Party under any of the Finance Documents.
 

"Material Company" means:
 
 (a) an Obligor;
 
 (b) a wholly-owned member of the Group that holds shares in an Obligor; or
 
 (c) a Subsidiary of the Company which has earnings before interest, tax, depreciation and amortisation calculated on the same basis as

EBITDA (as defined in Clause 21.1 (Financial definitions) representing 10 % or more of EBITDA (as defined in Clause 21.1 (Financial
definitions) of the Group, calculated on a consolidated basis.

 
"Month" means a period starting on one day in a calendar month and ending on the numerically corresponding day in the next calendar month,
except that:

 
 (a) (subject to paragraph (c) below) if the numerically corresponding day is not a Business Day, that period shall end on the next Business Day

in that calendar month in which that period is to end if there is one, or if there is not, on the immediately preceding Business Day;
 
 (b) if there is no numerically corresponding day in the calendar month in which that period is to end, that period shall end on the last Business

Day in that calendar month; and
 
 (c) if an Interest Period begins on the last Business Day of a calendar month, that Interest Period shall end on the last Business Day in the

calendar month in which that Interest Period is to end.
 

 
 



 

The above rules will only apply to the last Month of any period.
 

"Multi-account Overdraft" means an Ancillary Facility which is an overdraft facility comprising more than one account.
 

"Net Outstandings" means, in relation to a Multi-account Overdraft, the Ancillary Outstandings of that Multi-account Overdraft.
 

"New Equity" means the proceeds of any issue of shares by the Company permitted under Clause 22.20 (Share capital) which proceeds are to be
applied in accordance with and for the purposes as set out in Clause 21.4 (Equity cure).

 
"New Lender" has the meaning given to that term in Clause 24 (Changes to the Lenders).

 
"Non-Consenting Lender" has the meaning given to that term in Clause 38.5 (Replacement of a Lender).

 
"Non-Cooperative Jurisdiction" means, in relation to an Obligor established in France for tax purposes, a "non-cooperative state or territory" (Etat
ou territoire non coopératif) as set out in the list referred to in Article 238-0 A of the French tax code (Code Général des Impôts), as such list may be
amended from time to time.

 
"Non-Credit Related Close-Out" means a Permitted Hedge Close-Out described in any of paragraphs (a)(i) or (a)(iii) of Clause  28.8 (Permitted
enforcement by  Hedge Counterparties).

 
"Obligor" means a Borrower or a Guarantor.

 
"Original Financial Statements" means:

 
 (a) in relation to the Company, the audited consolidated financial statements of the Group for the Financial Year ended 2011; and
 
 (b) to the extent available, in relation to each Original Obligor other than the Company, its audited financial statements for its Financial Year

ended 2011.
 

"Original Obligor" means an Original Borrower or an Original Guarantor.
 

"Participating Member State" means any member state of the European Union that has the euro as its lawful currency in accordance with
legislation of the European Union relating to Economic and Monetary Union.

 
"Party" means a party to this Agreement.

 
"Payment Netting" means:

 
 (a) in respect of a Hedging Agreement based on an ISDA Master Agreement, netting under section 2(c) of the relevant ISDA Master

Agreement; and
 

 
 



 

 (b) in respect of a Hedging Agreement not based on an ISDA Master Agreement, netting pursuant to any provision of that Hedging Agreement
which has a similar effect to the provision referenced in paragraph (a) above.

 
"Permitted Gross Outstandings" means, in relation to a Multi-account Overdraft, any amount, not exceeding its Designated Gross Amount, which
is the amount of the Gross Outstandings of that Multi-account Overdraft.

 
"Permitted Hedge Close-Out" means, in relation to a hedging transaction under a Hedging Agreement, a termination or close-out of that hedging
transaction which is permitted pursuant to Clause 29.8  (Permitted enforcement by Hedge Counterparties).

 
"Qualifying Lender" has the meaning given to it in Clause 13 (Tax gross-up and indemnities).

 
"Quotation Day" means, in relation to any period for which an interest rate is to be determined two TARGET Days before the first day of that
period unless market practice differs in the Relevant Interbank Market for a currency, in which case the Quotation Day for that currency will be
determined by the Agent in accordance with market practice in the Relevant Interbank Market (and if quotations would normally be given by leading
banks in the Relevant Interbank Market on more than one day, the Quotation Day will be the last of those days).

 
"Reference Banks" means the principal office (i) in Amsterdam of ING Bank N.V., (ii) in Utrecht of Coöperatieve Centrale Raiffeisen-
Boerenleenbank B.A., (iii) in Luxembourg of Deutsche Bank Luxembourg S.A. and (iv) in The Hague of NIBC Bank N.V. or such other banks as
may be appointed by the Agent in consultation with the Company.

 
"Related Fund" in relation to a fund (the "first fund"), means a fund which is managed or advised by the same investment manager or investment
adviser as the first fund or, if it is managed by a different investment manager or investment adviser, a fund whose investment manager or investment
adviser is an Affiliate of the investment manager or investment adviser of the first fund.

 
"Relevant Interbank Market" means the European interbank market.

 
"Relevant Jurisdiction" means:

 
 (a) the jurisdiction of incorporation of each Material Company; and
 
 (b) the jurisdiction where any asset subject to or intended to be subject to the Transaction Security is situated.
 

"Relevant Period" has the meaning given to that term in Clause 21.1 (Financial definitions).
 

"Repayment Date" means each of the repayment dates referred to in Clause 7.1 (Repayment of Term Loans).
 

"Repeating Representations" means each of the representations set out in Clauses 19.1 (Status) to 19.6 (Governing law and enforcement), Clause
19.10 (No default),

 

 
 



 

paragraph (b) of Clause 19.11 (No misleading information), Clause 19.12 (Financial statements), Clause 19.13 (No proceedings pending or
threatened), Clause 19.19 (Ranking) to Clause 19.21 (Legal and Beneficial Owner) and Clause 19.26 (Centre of main interests and establishments).

 
"Representative" means any delegate, agent, manager, administrator, nominee, attorney, trustee or custodian.

 
"Resignation Letter" means a letter substantially in the form set out in Schedule 6 (Form of Resignation Letter).

 
"Revolving Facility" means the EUR 87,000,000 revolving loan facility made available under this Agreement as described in Clause 2.2 (The
Revolving Facility).

 
"Revolving Facility Commitment" means:

 
 (a) in relation to an Original Lender, the amount set opposite its name under the heading "Revolving Facility Commitment" in Part II of

Schedule 1 (The Original Parties) and the amount of any other Commitment transferred to it under this Agreement or assumed by it in
accordance with Clause 2.3 (Increase); and

 
 (b) in relation to any other Lender, the amount of any Commitment transferred to it under this Agreement or assumed by it in accordance with

Clause 2.3 (Increase),
 

to the extent not cancelled, reduced or transferred by it under this Agreement.
 

"Revolving Loan" means a loan made or to be made under the Revolving Facility or the principal amount outstanding for the time being of that
loan.

 
"Ringfenced Entity" means any entity which:

 
 (a) does not have the benefit of any Security or guarantees granted by any member of the Group;
 
 (b) is not directly or indirectly financed (including by way of any form of further equity) by or otherwise financially supported by any member

of the Group; and
 
 (c) does not and its creditors do not have any recourse to any member of the Group.
 

"Rollover Loan" means one or more Revolving Loans:
 
 (a) made or to be made on the same day that a maturing Revolving Loan is due to be repaid;
 
 (b) the aggregate amount of which is equal to or less than the amount of the maturing Revolving Loan; and
 

 
 



 

 (c) made or to be made available under the same Facility as the maturing Revolving Loan; and
 
 (d) made or to be made to the same Borrower for the purpose of refinancing a maturing Revolving Loan.
 

"Screen Rate" means the percentage rate per annum determined by the Banking Federation of the European Union for the relevant period displayed
on the appropriate page of the Reuters screen. If the agreed page is replaced or service ceases to be available, the Agent may specify another page or
service displaying the appropriate rate after consultation with the Company and the Lenders.

 
"Second Amendment and Restatement Agreement" means the amendment and restatement agreement dated 19 December 2013 between the
parties relating to this Agreement.

 
"Secured Obligations" means all obligations at any time due, owing or incurred by any Obligor to any Secured Party under the Finance Documents,
whether present or future, actual or contingent (and whether incurred solely or jointly and whether as principal or surety or in some other capacity).

 
"Secured Parties" means the Security Agent, the Agent, each Lender, the Arranger, each Hedge Counterparty and each Ancillary Lender (including
any Affiliate of a Lender which is an Ancillary Lender) from time to time party to this Agreement.

 
"Security" means a mortgage, charge, pledge, lien, assignment or transfer for security purposes or other security interest securing any obligation of
any person or any other agreement or arrangement having a similar effect.

 
"Security Documents" means:

 
 (a) each of the documents listed as being a Security Document in paragraph 3 of Part I of Schedule 2 (Conditions Precedent) of this Agreement

and any document required to be delivered to the Agent under paragraph 12 of Part II of Schedule 2 (Conditions Precedent);
 
 (b) each of the documents listed as being a Security Document in paragraph 3(a) of Schedule 2 (Conditions Precedent to the Effective Date) of

the Amendment and Restatement Agreement; and
 
 (c) any other document entered into by any Obligor creating or expressed to create any Security over all or any part of its assets in respect of

the obligations of any of the Obligors under any of the Finance Documents.
 

"Selection Notice" means a notice substantially in the form set out in Part II of  Schedule 3 (Requests and Notices) given in accordance with Clause
10 (Interest Periods) in relation to a Term Facility.

 
"Senior Management" means each and all of Mr. H.W.M. van der Wallen, Mr. J.J.J. Rikken, Mr. A.N. Dixon, Mr. P.N. Spanton and Mrs. C.M.P.
Mennen-Vermeule and any functional replacement of such persons.

 

 
 



 

"Separate Loan" has the meaning given to that term in Clause 7 (Repayment).
 

"Service Contract" means a service contract of each member of Senior Management in agreed form.
 

"Specified Time" means a time determined in accordance with Schedule 9 (Timetables).
 

"Subsidiary" means in relation to any person incorporated in The Netherlands a subsidiary (dochtermaatschappij) within the meaning of Section
24a of Book 2 of the Dutch Civil Code, and in relation to any company or corporation, a company or corporation:

 
 (a) which is controlled, directly or indirectly, by the first mentioned company or corporation;
 
 (b) more than half the issued share capital of which is beneficially owned, directly or indirectly by the first mentioned company or corporation;

or
 
 (c) which is a Subsidiary of another Subsidiary of the first mentioned company or corporation,
 

and for the purpose, a company or corporation shall be treated as being controlled by another if that other company or corporation is able to direct its
affairs and/or to control the composition of its board of directors or equivalent body.

 
Subordinated Shareholder Loan" means any subordinated shareholder loan on arms' length terms made available to the Company by one or more
of the members of Coöperatie Brand Loyalty U.A. which is subordinated in full to the rights of the Finance Parties in form and substance satisfactory
to the Finance Parties.

 
"Subordinated Shareholder Loan Agreement" means any subordinated shareholder loan agreement on arms' length terms made between the
relevant member(s) of Coöperatie Brand Loyalty U.A. as subordinated lender(s) and the Company as subordinated borrower pursuant to which a
Subordinated Shareholder Loan is made available to the Company.

 
"Swiss Guarantor" has the meaning given to that term in Clause 18.12 (Swiss Guarantee Limitations).

 
"Swiss Withholding Tax" means taxes imposed under the Swiss Withholding Tax Act.

 
"Swiss Withholding Tax Act" means the Swiss Federal Act on the Withholding Tax of 13 October 1965 (Bundesgesetz über die
Verrechnungssteuer), together with the related ordinances, regulations and guidelines, all as amended and applicable from time to time.

 
"TARGET2" means the Trans-European Automated Real-time Gross Settlement Express Transfer payment system which utilises a single shared
platform and which was launched on 19 November 2007.

 

 
 



 

"TARGET Day" means any day on which TARGET2 is open for the settlement of payments in euro.
 

"Tax" means any tax, levy, impost, duty or other charge or withholding of a similar nature (including any penalty or interest payable in connection
with any failure to pay or any delay in paying any of the same).

 
"Tax Confirmation" shall have the meaning ascribed to it in Clause 13 (Tax Gross Up and Indemnities).

 
"TEG Letter" means a letter substantially in the form set out in Schedule 13 (Form of TEG Letter).

 
"Term Facility" means the EUR 63,000,000 term loan facility made available under this Agreement as described in Clause 2.1 (The Term Facility).

 
"Term Facility Commitment" means:

 
 (a) in relation to an Original Lender, the amount set opposite its name under the heading "Term Facility Commitment" in Part II of Schedule

1 (The Original Parties) and the amount of any other Term Facility Commitment transferred to it under this Agreement or assumed by it in
accordance with Clause 2.3 (Increase); and

 
 (b) in relation to any other Lender, the amount of any Term Facility Commitment transferred to it under this Agreement or assumed by it in

accordance with Clause 2.3 (Increase),
 

to the extent not cancelled, reduced or transferred by it under this Agreement.
 

"Term Loan" means a loan made or to be made under the Term Facility or the principal amount outstanding for the time being of that loan.
 

"Termination Date" mean 31 December 2015.
 

"Transaction Security" means the Security created or expressed to be created in favour of the Security Agent and/or the Secured Parties (or any of
them) pursuant to the Security Documents.

 
"Transfer Certificate" means a certificate substantially in the form set out in Schedule 4 (Form of Transfer Certificate) or any other form agreed
between the Agent and the Company.

 
"Transfer Date" means, in relation to an assignment or a transfer, the later of:

 
 (a) the proposed Transfer Date specified in the relevant Transfer Certificate; and
 
 (b) the date on which the Agent executes the relevant Transfer Certificate.
 

"Treasury Transactions" means any derivative transaction entered into in connection with protection against or benefit from fluctuation in any rate
or price.

 

 
 



 

"Undisclosed Administration" means, in relation to a Lender, the appointment of an administrator, provisional liquidator, conservator, receiver,
trustee, custodian or other similar official by a supervisory authority or regulator under or based on the law in the country where such Lender is
subject to home jurisdiction supervision if applicable law requires that such appointment is not to be publicly disclosed.

 
"Unpaid Sum" means any sum due and payable but unpaid by an Obligor under the Finance Documents.

 
"US Tax Obligor" means:

 
 (a) a Borrower which is resident for tax purposes in the United States of America; or
 
 (b) an Obligor some or all of whose payments under the Finance Documents are from sources within the United States for US federal income

tax purposes.
 

"Utilisation" means a utilisation of the Term Facility or the Revolving Facility.
 

"Utilisation Date" means the date of a Utilisation, being the date on which the relevant Loan is to be made.
 

"Utilisation Request" means a notice substantially in the form set out in Part I of Schedule 3 (Requests and Notices).
 

"VAT" means:
 
 (a) any tax imposed in compliance with the Council Directive of 28 November 2006 on the common system of value added tax (EC Directive

2006/112); and
 
 (b) any other tax of a similar nature, whether imposed in a member state of the European Union in substitution for, or levied in addition to, such

tax referred to in paragraph (a) above, or imposed elsewhere.
 
1.2 Construction
 
 (a) Unless a contrary indication appears any reference in this Agreement to:
 
 (i) the "Agent", the "Coordinator", the "Arranger", the "Security Agent", any "Finance Party", any "Secured Party", any

"Lender", any "Hedge Counterparty", any "Obligor" or any "Party" shall be construed so as to include its successors in title,
permitted assigns and permitted transferees to, or of, its rights and/or obligations under the Finance Documents and, in the case of
the Security Agent, any person for the time being appointed as Security Agent or Security Agents in accordance with this
Agreement;

 
 (ii) "assets" includes present and future properties, revenues and rights of every description;
 
 (iii) "director" includes any statutory legal representative(s) (organschaftlicher Vertreter) of a person pursuant to the laws of its
 

 
 



 

 jurisdiction of incorporation, including but not limited to, in relation to a person incorporated or established in Germany, a
managing director (Geschäftsführer) or member of the board of directors (Vorstand);

 
 (iv) a "Finance Document" or any other agreement or instrument is a reference to that Finance Document or other agreement or

instrument as amended, novated, supplemented, extended, replaced or restated;
 
 (v) "guarantee" means (other than in Clause 18 (Guarantee and Indemnity)) any guarantee, letter of credit, bond, indemnity or similar

assurance against loss, or any obligation, direct or indirect, actual or contingent, to purchase or assume any indebtedness of any
person or to make an investment in or loan to any person or to purchase assets of any person where, in each case, such obligation is
assumed in order to maintain or assist the ability of such person to meet its indebtedness;

 
 (vi) "indebtedness" includes any obligation (whether incurred as principal or as surety) for the payment or repayment of money,

whether present or future, actual or contingent;
 
 (vii) a "person" includes any individual, firm, company, corporation, government, state or agency of a state or any association, trust,

joint venture, consortium, partnership or other entity (whether or not having separate legal personality);
 
 (viii) a "regulation" includes any regulation, rule, official directive, request or guideline (whether or not having the force of law) of any

governmental, intergovernmental or supranational body, agency, department or of any regulatory, self-regulatory or other authority
or organisation;

 
 (ix) a provision of law is a reference to that provision as amended or re-enacted; and
 
 (x) a time of day is a reference to Amsterdam time.
 
 (b) Section, Clause and Schedule headings are for ease of reference only.
 
 (c) Unless a contrary indication appears, a term used in any other Finance Document or in any notice given under or in connection with any

Finance Document has the same meaning in that Finance Document or notice as in this Agreement.
 
 (d) A Borrower providing "cash cover" for an Ancillary Facility means a Borrower paying an amount in the currency of that Ancillary Facility

to an interest-bearing account in the name of that Borrower and the following conditions being met:
 
 (i) the account is with the Ancillary Lender in respect of that Ancillary Facility;
 

 
 



 

 (ii) until no amount is or may be outstanding under that Ancillary Facility, withdrawals from the account may only be made to pay the
Ancillary Lender amounts due and payable to it under this Agreement in respect of that Ancillary Facility; and

 
 (iii) that Borrower has executed a security document over that account, in form and substance satisfactory to the Ancillary Lender with

which that account is held, creating a first ranking security interest over that account.
 
 (e) A Default (other than an Event of Default) is "continuing" if it has not been remedied or waived and an Event of Default is "continuing" if

it has not been remedied or waived.
 
 (f) A Borrower "repaying" or "prepaying" Ancillary Outstandings means:
 
 (i) that Borrower providing cash cover in respect of those Ancillary Outstandings;
 
 (ii) the maximum amount payable under that Ancillary Facility being reduced in accordance with its terms; or
 
 (iii) the Ancillary Lender being satisfied that it has no further liability under that Ancillary Facility,
 

and the amount by which Ancillary Outstandings are repaid or prepaid under paragraphs (i) and (ii) above is the amount of the relevant cash
cover, reduction or cancellation.

 
 (g) An amount borrowed includes any amount utilised under an Ancillary Facility.
 
1.3 Currency Symbols and Definitions
 

"EUR" and "euro" denote the single currency unit of the Participating Member States.
 
1.4 Dutch terms
 

In this Agreement, where it relates to a Dutch entity, a reference to:
 
 (a) a necessary action to authorise, where applicable, includes without limitation, any action required to comply with the Dutch Works Councils

Act (Wet op de ondernemingsraden);
 
 (b) a winding up, administration or dissolution includes a Dutch entity being:
 
 (i) declared bankrupt (failliet verklaard); and/or
 
 (ii) dissolved (ontbonden);
 
 (c) a moratorium includes surseance van betaling;
 

 
 



 

 (d) a trustee in bankruptcy includes a curator;
 
 (e) an administrator includes a bewindvoerder; and
 
 (f) an attachment includes a beslag.
 
1.5 French terms
 

In this Agreement, where it relates to a French entity, a reference to:
 
 (a) "acting in concert" has the meaning given in article L.233-10 of the French Code de commerce;
 
 (b) "control" has the meaning given in article L.233-3 of the French Code de commerce;
 
 (c) "financial assistance" has the meaning deriving from article L.225-216 of the French Code de commerce;
 
 (d) "gross negligence" means "faute lourde";
 
 (e) a "guarantee" includes any "cautionnement", "aval" and any "garantie" which is independent from the debt to which it relates;
 
 (f) "merger" includes any "fusion" implemented in accordance with articles L.236-1 to L.236-24 of the French Code de commerce;
 
 (g) a "reconstruction" includes, in relation to any company, any contribution of part of its business in consideration of shares (apport partiel

d'actifs) and any demerger (scission) implemented in accordance with articles L.236-1 to L.236-24 of the French Code de commerce;
 
 (h) a "security interest" includes any type of security (sûreté réelle), transfer or assignment by way of security and "fiducie-sûreté"; et
 
 (i) "wilful misconduct" means "dol".
 
1.6 Italian terms
 

In this Agreement, where it relates to an Italian entity, a reference to:
 
 (a) a winding-up, administration or dissolution includes, without limitation, any liquidazione, procedura concorsuale (fallimento, concordato

preventivo, liquidazione coatta amministrativa, amministrazione straordinaria o ristrutturazione industriale delle grandi imprese in stato
d'insolvenza), cessione dei beni ai creditori, or any other similar proceedings;

 
 (b) a receiver, administrative receiver, administrator or the like includes, without limitation, a curatore, commissario giudiziale, commissario

straordinario, commissario liquidatore, or any other person performing the same function of each of the foregoing;
 

 
 



 

 (c) a lease includes, without limitations, a contratto di locazione;
 
 (d) a matured obligation includes, without limitation, any credito liquido ed esigibile and credito scaduto; and
 
 (e) Security includes, without limitation, any pegno, ipoteca, privilegio speciale (including the privilegio speciale created pursuant to Article

46 of the Italian Legislative Decree No. 385 of 1 September 1993, as amended from time to time), cessione del credito in garanzia, diritto
reale di garanzia and any other garanzia reale or other transactions having the same effect as each of the foregoing.

 

 
 



 

SECTION 2
 

THE FACILITIES
 
2. THE FACILITIES
 
2.1 The Term Facility
 

Subject to the terms of this Agreement, the Lenders make available to the Borrowers a term loan facility in an aggregate amount equal to the Term
Facility.

 
2.2 The Revolving Facility
 
 (a) Subject to the terms of this Agreement, the Lenders make available to the Borrowers a revolving loan facility in an aggregate amount equal

to the Revolving Facility.
 
 (b) Subject to the terms of this Agreement and the Ancillary Documents an Ancillary Lender may make all or part of its Revolving Facility

Commitment available to any Borrower as an Ancillary Facility.
 
2.3 Increase
 
 (a) The Company may by giving prior notice to the Agent after the effective date of a cancellation of:
 
 (i) the Available Commitments of a Defaulting Lender in accordance with Clause 8.6 (Right of cancellation in relation to a Defaulting

Lender); or
 
 (ii) the Commitments of a Lender in accordance with:
 
 (A) Clause 8.1 (Illegality); or
 
 (B) paragraph (a) of Clause 8.5 (Right of replacement or repayment and cancellation in relation to a single Lender),
 

request that the Commitments relating to any Facility be increased (and the Commitments relating to that Facility shall be so increased) in
an aggregate amount up to the amount of the Available Commitments or Commitments relating to that Facility so cancelled as follows:

 
 (i) the increased Commitments will be assumed by one or more Lenders or other banks, financial institutions, trusts, funds or other

entities (each an "Increase Lender") selected by the Company (each of which shall not be a member of the Group and which is
further acceptable to the Agent (acting reasonably)) and each of which confirms in writing (whether in the relevant Increase
Confirmation or otherwise) its willingness to assume and does assume all the obligations of a Lender corresponding to that part of
the increased Commitments which it is to assume, as if it had been an Original Lender;

 

 
 



 

 (ii) each of the Obligors and any Increase Lender shall assume obligations towards one another and/or acquire rights against one
another as the Obligors and the Increase Lender would have assumed and/or acquired had the Increase Lender been an Original
Lender. No Lender (or any successor thereto) shall have any obligations to increase its Commitment in relation to any Facility or
incur any other obligations under this Agreement and the other Finance Documents whatsoever, and any decision by a Lender to
increase its Commitment in relation to any Facility shall be made in it sole discretion independently from any other Lender;

 
 (iii) each Increase Lender shall become a Party as a "Lender" and any Increase Lender and each of the other Finance Parties shall

assume obligations towards one another and acquire rights against one another as that Increase Lender and those Finance Parties
would have assumed and/or acquired had the Increase Lender been an Original Lender;

 
 (iv) the Commitments of the other Lenders shall continue in full force and effect; and
 
 (v) any increase in the Commitments relating to a Facility shall take effect on the date specified by the Company in the notice referred

to above or any later date on which the conditions set out in paragraph (b) below are satisfied.
 
 (b) An increase in the Commitments relating to a Facility will only be effective on:
 
 (i) the execution by the Agent of an Increase Confirmation from the relevant Increase Lender; and
 
 (ii) in relation to an Increase Lender which is not a Lender immediately prior to the relevant increase the Agent being satisfied that it

has complied with all necessary "know your customer" or other similar checks under all applicable laws and regulations in
relation to the assumption of the increased Commitments by that Increase Lender. The Agent shall promptly notify the Company
and the Increase Lender upon being so satisfied.

 
 (c) Each Increase Lender, by executing the Increase Confirmation, confirms (for the avoidance of doubt) that the Agent has authority to execute

on its behalf any amendment or waiver that has been approved by or on behalf of the requisite Lender or Lenders in accordance with this
Agreement on or prior to the date on which the increase becomes effective.

 
 (d) The Company may pay to the Increase Lender a fee in the amount and at the times agreed between the Company and the Increase Lender in

a Fee Letter.
 
 (e) Clause 24.4 (Limitation of responsibility of Existing Lenders) shall apply mutatis mutandis in this Clause 2.3 in relation to an Increase

Lender as if references in that Clause to:
 

 
 



 

 (i) an "Existing Lender" were references to all the Lenders immediately prior to the relevant increase;
 
 (ii) the "New Lender" were references to that "Increase Lender"; and
 
 (iii) a "re-transfer" and "re-assignment" were references to respectively a "transfer" and "assignment".
 
2.4 Finance Parties' rights and obligations
 
 (a) The obligations of each Finance Party under the Finance Documents are several. Failure by a Finance Party to perform its obligations under

the Finance Documents does not affect the obligations of any other Party under the Finance Documents.  No Finance Party is responsible
for the obligations of any other Finance Party under the Finance Documents.

 
 (b) The rights of each Finance Party under or in connection with the Finance Documents are separate and independent rights and any debt

arising under the Finance Documents to a Finance Party from an Obligor shall be a separate and independent debt.
 
 (c) A Finance Party may, except as otherwise stated in the Finance Documents, separately enforce its rights under the Finance Documents.
 
2.5 Obligor's Agent
 
 (a) Each Obligor (other than the Company) by its execution of this Agreement or an Accession Letter irrevocably appoints the Company

(acting through one or more authorised signatories) to act on its behalf as its agent in relation to the Finance Documents and irrevocably
authorises:

 
 (i) the Company on its behalf to supply all information concerning itself contemplated by this Agreement to the Finance Parties and to

give all notices and instructions (including, in the case of a Borrower, Utilisation Requests), to execute on its behalf any Accession
Letter, to make such agreements and to effect the relevant amendments, supplements and variations capable of being given, made
or effected by any Obligor notwithstanding that they may affect the Obligor, without further reference to or the consent of that
Obligor; and

 
 (ii) each Finance Party to give any notice, demand or other communication to that Obligor pursuant to the Finance Documents to the

Company,
 

and in each case the Obligor shall be bound as though the Obligor itself had given the notices and instructions (including, without
limitation, any Utilisation Requests) or executed or made the agreements or effected the amendments, supplements or variations, or
received the relevant notice, demand or other communication. For this purpose each Obligor (other than the Company) incorporated in
Germany releases the Company to the fullest extent possible from the restrictions of Section 181 of the German Civil Code (Bürgerliches
Gesetzbuch).

 

 
 



 

 (b) Every act, omission, agreement, undertaking, settlement, waiver, amendment, supplement, variation, notice or other communication given
or made by the Obligors' Agent or given to the Obligors' Agent under any Finance Document on behalf of another Obligor or in connection
with any Finance Document (whether or not known to any other Obligor and whether occurring before or after such other Obligor became
an Obligor under any Finance Document) shall be binding for all purposes on that Obligor as if that Obligor had expressly made, given or
concurred with it. In the event of any conflict between any notices or other communications of the Obligors' Agent and any other Obligor,
those of the Obligors' Agent shall prevail.

 
 (c) For the purposes of Italian law, the Obligors’ Agent shall be considered as "mandatario con rappresentanza" hereby duly appointed by the

Obligors in order to act in their name and on their behalf for the purposes and within the limits set out in the Finance Documents.
 
3. PURPOSE
 
3.1 Purpose
 
 (a) Each relevant Borrower shall apply all amounts borrowed by it under the Term Facility towards its general corporate purposes (including

for any dividend payments and redemptions permitted under Clause 22.17 (Dividends)).
 
 (b) Each relevant Borrower shall apply all amounts borrowed by it under the Revolving Facility towards (i) its general corporate purposes

(including for any dividend payments and share premium repayments permitted under Clause 22.17 (Dividends) and acquisitions permitted
under Clause 22.8 (Acquisitions)) and (ii) refinancing of the Existing Financial Indebtedness (but not towards the prepayment of any Term
Loan, or in the case of any utilisation of any Ancillary Facility provided under the Revolving Facility, towards prepayment of any
Revolving Loan).

 
3.2 Monitoring
 

No Finance Party is bound to monitor or verify the application of any amount borrowed pursuant to this Agreement.
 
4. CONDITIONS OF UTILISATION
 
4.1 Initial conditions precedent
 

No Borrower may deliver a Utilisation Request unless the Agent has received all of the documents and other evidence listed in Schedule 2
(Conditions precedent) in form and substance satisfactory to the Agent. The Agent shall notify the Company and the Lenders promptly upon being
so satisfied.

 

 
 



 

4.2 Further conditions precedent
 

The Lenders will only be obliged to comply with Clause 5.4 (Lenders' participation) if on the date of the Utilisation Request and on the proposed
Utilisation Date:

 
 (a) in the case of a Rollover Loan, no Event of Default is continuing or would result from the proposed Loan and, in the case of any other Loan,

no Default is continuing or would result from the proposed Loan; and
 
 (b) the Repeating Representations to be made by each Obligor are true in all material respects.
 
4.3 Maximum number of Loans
 
 (a) A Borrower may not deliver a Utilisation Request:
 
 (i) in respect of the Term Facility if as a result of the proposed Loan more than 5 Loans would be outstanding under the Term Facility;

and
 
 (ii) in respect of the Revolving Facility if as a result of the proposed Loan more than 15 Loans would be outstanding under the

Revolving Facility.
 
 (b) Any Separate Loan shall not be taken into account in this Clause 4.3.
 

 
 



 

SECTION 3
 

UTILISATION
 
5. UTILISATION - LOANS
 
5.1 Delivery of a Utilisation Request
 

A Borrower may utilise the Revolving Facility by delivery to the Agent of a duly completed Utilisation Request not later than the Specified Time.
 
5.2 Completion of a Utilisation Request
 
 (a) Each Utilisation Request is irrevocable and will not be regarded as having been duly completed unless:
 
 (i) it identifies the Facility to be utilised;
 
 (ii) the proposed Utilisation Date is a Business Day within the Availability Period applicable to that Facility;
 
 (iii) the currency and amount of the Loan comply with Clause 5.3 (Currency and amount); and
 
 (iv) the proposed Interest Period complies with Clause 10 (Interest Periods).
 
 (b) Only one Loan may be requested in each Utilisation Request.
 
5.3 Currency and amount
 
 (a) The currency specified in a Utilisation Request must be Euro.
 
 (b) The amount of the proposed Term Loan must be a minimum of EUR 1,000,000 or if less, the Available Term Facility.
 
 (c) The amount of the proposed Revolving Loan must be a minimum of EUR 1,000,000 or if less, the Available Revolving Facility.
 
5.4 Lenders' participation
 
 (a) If the conditions set out in this Agreement have been met, and subject to Clause 7.2 (Repayment of Revolving Loans), each Lender shall

make its participation in each Loan available by the Utilisation Date through its Facility Office.
 
 (b) Other than as set out in paragraph (c) below, the amount of each Lender's participation in:
 
 (i) each Term Loan will be equal to the proportion borne by its Available Commitment to the Available Term Facility immediately

prior to making the Term Loan; and
 

 
 



 

 (ii) each Revolving Loan will be equal to the proportion borne by its Available Commitment to the Available Revolving Facility
immediately prior to making the Revolving Loan;

 
 (c) If a Revolving Loan is made to repay Ancillary Outstandings under Ancillary Facilities provided under the Revolving Facility, each

Lender's participation in that Revolving Loan will be in an amount (as determined by the Agent) which will result as nearly as possible in
the aggregate amount of its participation in the Revolving Loans then outstanding bearing the same proportion to the aggregate amount of
the Revolving Loans then outstanding as its Revolving Facility Commitment bears to the aggregate Revolving Facility Commitments.

 
 (d) The Company shall ensure that, as far as commercially and practically possible, utilisations under the Ancillary Facilities provided under

the Revolving Facility, shall be made on a pro rata basis among the Lenders under the Revolving Facility and the Ancillary Lenders or its
Affiliates making those Ancillary Facilities available, and the Company shall monitor this on a monthly basis and, to the extent
commercially and practically possible, make the appropriate adjustments if the utilisations have not been divided on a pro rata basis.

 
5.5 Cancellation of Commitment
 

The Commitments which, at that time, are unutilised shall be immediately cancelled at the end of the Availability Period.
 
6. ANCILLARY FACILITIES
 
6.1 Type of Facility
 

An Ancillary Facility may be made available by way of:
 
 (a) an overdraft facility;
 
 (b) a guarantee, bonding, documentary or stand-by letter of credit facility;
 
 (c) a foreign exchange facility; or
 
 (d) any other facility or accommodation required in connection with the business of the Group and which is agreed by the Company with the

Lenders.
 
6.2 Availability
 
 (a) If the Company and a Lender agree and except as otherwise provided in this Agreement, the Lender may provide all or part of its Revolving

Facility Commitment as an Ancillary Facility.
 

 
 



 

 (b) Subject to paragraph (a) above, an Ancillary Facility shall not be made available unless, not later than five Business Days prior to the
Ancillary Commencement Date for an Ancillary Facility, the Agent has received from the Company:

 
 (i) a notice in writing requesting the establishment requesting an Ancillary Facility and specifying:
 
 (A) the proposed Borrower(s) (or Affiliates of a Borrower) which may use the Ancillary Facility;
 
 (B) the proposed Ancillary Commencement Date and expiry date of the Ancillary Facility;
 
 (C) the proposed type of Ancillary Facility to be provided;
 
 (D) the proposed Ancillary Lender; and
 
 (E) the proposed Ancillary Commitment, in the case of a Multi-account Overdraft, its Designated Gross Amount and its

Designated Net Amount; and
 
 (ii) a copy of the proposed Ancillary Document; and
 
 (iii) any other information which the Agent may reasonably request in connection with the Ancillary Facility.
 
 (c) The Agent shall promptly notify the Company, the Ancillary Lender and the other Lenders of the establishment of an Ancillary Facility.
 
 (d) Subject to compliance with paragraph (b) above:
 
 (i) the Lender concerned will become an Ancillary Lender; and
 
 (ii) the Ancillary Facility will be available,
 

with effect from the date agreed by the Company and the Ancillary Lender.
 
6.3 Terms of Ancillary Facilities
 
 (a) Except as provided below, the terms of any Ancillary Facility will be those agreed by the Ancillary Lender and the Company.
 
 (b) Those terms:
 
 (i) must be based upon normal commercial terms at that time (except as varied by this Agreement);
 
 (ii) may allow only Borrowers (or Affiliates of Borrowers nominated pursuant to Clause 6.9 (Affiliates of Borrowers)) to use the

Ancillary Facility;
 

 
 



 

 (iii) may not allow the Ancillary Outstandings to exceed the Ancillary Commitment;
 
 (iv) may not allow the Ancillary Commitment of a Lender to exceed the Revolving Facility Commitment of that Lender;
 
 (v) must require that the Ancillary Commitment is reduced to zero, and that all Ancillary Outstandings are repaid (or cash cover

provided in respect of all the Ancillary Outstandings) not later than the Termination Date;
 
 (c) If there is any inconsistency between any term of an Ancillary Facility and any term of this Agreement, this Agreement shall prevail except

for (i) Clause 35.3 (Day count convention) which shall not prevail for the purposes of calculating fees, interest or commission relating to an
Ancillary Facility and (ii) an Ancillary Facility comprising more than one account where the terms of the Ancillary Documents shall
prevail.

 
 (d) Interest, commission and fees on Ancillary Facilities are dealt with in Clause 12.5 (Interest, commission and fees on Ancillary Facilities).
 
6.4 Repayment of Ancillary Facility
 
 (a) An Ancillary Facility provided under the Revolving Facility shall cease to be available on the Termination Date or such earlier date on

which its expiry date occurs or on which it is cancelled in accordance with the terms of this Agreement or the Ancillary Document.
 
 (b) If an Ancillary Facility expires in accordance with its terms the Ancillary Commitment of the Ancillary Lender shall be reduced to zero.
 
 (c) No Ancillary Lender may demand repayment or prepayment of any Ancillary Outstandings prior to the expiry date of the relevant Ancillary

Facility unless:
 
 (i) required to reduce the Permitted Gross Outstandings of a Multi-account Overdraft to or towards an amount equal to its Designated

Net Amount;
 
 (ii) the Revolving Facility Commitments have been cancelled in full, or all outstanding Loans under the Revolving Facility have

become due and payable in accordance with the terms of this Agreement; or
 
 (iii) it becomes unlawful in any applicable jurisdiction for the Ancillary Lender to perform any of its obligations as contemplated by

this Agreement or to fund, issue or maintain its participation in its Ancillary Facility; or
 
 (iv) both:
 
 (1) the Available Commitments relating to the Revolving Facility; and
 

 
 



 

 (2) the notice of the demand given by the Ancillary Lender,
 

would not prevent the relevant Borrower funding the repayment of those Ancillary Outstandings in full by way of
Revolving Loans; or

 
 (d) If a Revolving Loan is made to repay Ancillary Outstandings in full, the relevant Ancillary Commitment shall be reduced to zero.
 
6.5 Limitation on Ancillary Outstandings
 

Each Borrower shall procure that:
 
 (a) the Ancillary Outstandings under any Ancillary Facility shall not exceed the Ancillary Commitment applicable to that Ancillary Facility;

and
 
 (b) in relation to a Multi-account Overdraft:
 
 (i) the Ancillary Outstandings shall not exceed the Designated Net Amount applicable to that Multi-account Overdraft; and
 
 (ii) the Gross Outstandings shall not exceed the Designated Gross Amount applicable to that Multi-account Overdraft.
 
6.6 Adjustment for Ancillary Facilities upon acceleration
 
 (a) In this paragraph (a) of Clause 6.6:
 

"Revolving Outstandings" means, in relation to a Lender, the aggregate of the equivalent of (i) its participation in each Revolving Loan
then outstanding, and (ii) if the Lender is also an Ancillary Lender, the Ancillary Outstandings in respect of Ancillary Facilities provided
under the Revolving Facility by that Ancillary Lender (or by its Affiliate) (together with the aggregate amount of all accrued interest, fees
and commission owed to it as an Ancillary Lender (or to its Affiliate) in respect of the Ancillary Facility).

 
"Total Revolving Outstandings" means the aggregate of all Revolving Outstandings.

 
 (i) If a notice is served under Clause 23.22 (Acceleration) (other than a notice declaring the Revolving Loans to be due on demand),

each Lender and each Ancillary Lender shall adjust (by making or receiving (as the case may be) corresponding transfers of rights
and obligations under the Finance Documents relating to Revolving Outstandings) their claims in respect of amounts outstanding
to them under the Revolving Facility and each Ancillary Facility under the Revolving Facility to the extent necessary to ensure that
after such transfers the Revolving Outstandings of each Lender bear the same proportion to the Total Revolving Outstandings as
such Lender's share in the Revolving Facility Commitments bears to the aggregate of the Revolving Facility Commitments, each as
at the date the notice is served under Clause 23.22 (Acceleration).

 

 
 



 

 (ii) If an amount outstanding under an Ancillary Facility provided under the Revolving Facility is a contingent liability and that
contingent liability becomes an actual liability or is reduced to zero after the original adjustment is made under paragraph (i)
above, then each Lender and each Ancillary Lender will make a further adjustment (by making or receiving  (as the case may be)
corresponding transfers of rights and obligations under the Finance Documents relating to Revolving Outstandings to the extent
necessary) to put themselves in the position they would have been in had the original adjustment been determined by reference to
the actual liability or, as the case may be, zero liability and not the contingent liability.

 
 (c) Any transfer of rights and obligations relating to Revolving Outstandings made pursuant to this Clause 6.6 shall be made for a purchase

price in cash, payable at the time of transfer, in an amount equal to those Revolving Outstandings.
 
 (d) Prior to the application of the provisions of paragraph (a)(i) or (b)(i) above (as applicable), an Ancillary Lender that has provided a Multi-

account Overdraft shall set-off any Available Credit Balance on any account comprised in that Multi-account Overdraft.
 
 (e) All calculations to be made pursuant to this Clause 6.6 shall be made by the Agent based upon information provided to it by the Lenders

and Ancillary Lenders.
 
6.7 Information
 

Each Borrower and each Ancillary Lender shall, promptly upon request by the Agent, supply the Agent with any information relating to the
operation of an Ancillary Facility (including the Ancillary Outstandings) as the Agent may reasonably request from time to time. Each Borrower
consents to all such information being released to the Agent and the other Finance Parties.

 
6.8 Affiliates of Lenders as Ancillary Lenders
 
 (a) Subject to the terms of this Agreement, an Affiliate of a Lender may become an Ancillary Lender.  In such case, the Lender and its Affiliate

shall be treated as a single Lender whose Revolving Facility Commitment is the amount set out opposite the relevant Lender's name in Part
II of Schedule 1 (The Original Parties). For the purposes of calculating the Lender's Revolving Facility Commitment, the Lender's
Revolving Facility Commitment shall be reduced to the extent of the aggregate of the Ancillary Commitments of its Affiliates.

 
 (b) The Company shall specify any relevant Affiliate of a Lender in any notice delivered by the Company to the Agent pursuant to paragraph

(b)(i) of Clause 6.2 (Availability).
 
 (c) An Affiliate of a Lender which becomes an Ancillary Lender shall accede to this Agreement by delivery to the Agent of a duly completed

Affiliate Accession Undertaking.
 

 
 



 

 (d) If a Lender assigns all of its rights and benefits or transfers all of its rights and obligations to a New Lender, its Affiliate shall cease to have
any obligations under this Agreement or any Ancillary Document.

 
 (e) Where this Agreement or any other Finance Document imposes an obligation on an Ancillary Lender and the relevant Ancillary Lender is

an Affiliate of a Lender which is not a party to that document, the relevant Lender shall ensure that the obligation is performed by its
Affiliate.

 
6.9 Affiliates of Borrowers
 
 (a) Subject to the terms of this Agreement, an Affiliate incorporated in the same jurisdiction as a Borrower may with the approval of the

relevant Lender become a borrower with respect to an Ancillary Facility.
 
 (b) The Company shall specify any relevant Affiliate of a Borrower in any notice delivered by the Company to the Agent pursuant to paragraph

(b)(i) of Clause 6.2  (Availability).
 
 (c) If a Borrower ceases to be a Borrower under this Agreement in accordance with Clause 25.3 (Resignation of a Borrower), its Affiliate shall

cease to have any rights under this Agreement or any Ancillary Document.
 
 (d) Where this Agreement or any other Finance Document imposes an obligation on a Borrower under an Ancillary Facility and the relevant

Borrower is an Affiliate of a Borrower which is not a party to that document, the relevant Borrower shall ensure that the obligation is
performed by its Affiliate.

 
 (e) Any reference in this Agreement or any other Finance Document to a Borrower being under no obligations (whether actual or contingent) as

a Borrower under such Finance Document shall be construed to include a reference to any Affiliate of a Borrower being under no
obligations under any Finance Document or Ancillary Document.

 
6.10 Revolving Facility Commitment
 

Notwithstanding any other term of this Agreement, each Lender shall ensure that at all times:
 
 (a) its Revolving Facility Commitment is not less than:
 
 (i) its Ancillary Commitment; or
 
 (ii) the Ancillary Commitment of its Affiliate.
 
6.11 Amendments and Waivers – Ancillary Facilities
 

No amendment or waiver of a term of any Ancillary Facility shall require the consent of any Finance Party other than the relevant Ancillary Lender
unless such amendment or waiver itself relates to or gives rise to a matter which would require an amendment of or under this Agreement (including,
for the avoidance of doubt, under this Clause 6).  In such a case, Clause 38 (Amendments and Waivers) will apply.

 

 
 



 

 
SECTION 4

 
REPAYMENT, PREPAYMENT AND CANCELLATION

 
7. REPAYMENT
 
7.1 Repayment of Term Loans
 

The Borrowers under the Term Facility shall repay the aggregate Term Loans in instalments by repaying on each Term Facility Repayment Date an
amount which reduces the amount of the outstanding aggregate Term Loans by the amount set out opposite that Term Facility Repayment Date
below:

 
Term Facility Repayment Date  Repayment Instalment
31 December 2013  EUR 6,250,000
31 March 2014  EUR 6,250,000
30 June 2014  EUR 6,250,000
30 September 2014  EUR 6,250,000
31 December 2014  EUR 6,250,000
31 March 2015  EUR 6,250,000
30 June 2015  EUR 6,250,000
30 September 2015  EUR 6,250,000
Termination Date  The remainder of the amount of the

Term Loans outstanding
   
7.2 Repayment of Revolving Loans
 
 (a) Subject to paragraph (c) below, each Borrower which has drawn a Revolving Loan shall repay that Revolving Loan on the last day of its

Interest Period.
 
 (b) Without prejudice to each Borrower's obligation under paragraph (a) above, if:
 
 (i) one or more Revolving Loans are to be made available to a Borrower:
 
 (A) on the same day that a maturing Revolving Loan is due to be repaid by that Borrower; and
 
 (B) in whole or in part for the purpose of refinancing the maturing Revolving Loan; and
 
 (C) the proportion borne by each Lender's participation in the maturing Revolving Loan to the amount of that maturing

Revolving Loan is the same as the proportion borne by that
 

 
 



 

 Lender's participation in the new Revolving Loans to the aggregate amount of those new Revolving Loans,
 

the aggregate amount of the new Revolving Loans shall, unless the relevant Borrower or the Company notifies the Agent to the contrary in
the relevant Utilisation Request, be treated as if applied in or towards repayment of the maturing Revolving Loan so that:

 
 (D) if the amount of the maturing Revolving Loan exceeds the aggregate amount of the new Revolving Loans:
 
 (1) the relevant Borrower will only be required to make a payment under Clause 31.1 (Payment to the Agent) in an

amount in the relevant currency equal to that excess; and
 
 (2) each Lender's participation in the new Revolving Loans shall be treated as having been made available and

applied by the Borrower in or towards repayment of that Lender's participation in the maturing Revolving Loan
and that Lender will not be required to make a payment under Clause 31.1 (Payment to the Agent) in respect of
its participation in the new Revolving Loans; and

 
 (E) if the amount of the maturing Revolving Loan is equal to or less than the aggregate amount of the new Revolving Loans:
 
 (1) the relevant Borrower will not be required to make a payment under Clause 31.1 (Payment to the Agent); and
 
 (2) each Lender will be required to make a payment under Clause 31.1 (Payment to the Agent) in respect of its

participation in the new Revolving Loans only to the extent that its participation in the new Revolving Loans
exceeds that Lender's participation in the maturing Revolving Loan and the remainder of that Lender's
participation in the new Revolving Loans shall be treated as having been made available and applied by the
Borrower in or towards repayment of that Lender's participation in the maturing Revolving Loan.

 
 (c) At any time when a Lender becomes a Defaulting Lender, the maturity date of each of the participations of that Lender in the Revolving

Loans then outstanding may be extended with the prior approval of the Majority Lenders to the last day of the Availability Period applicable
to the Revolving Facility and will be treated as separate Loans (the "Separate Loans").

 
 (d) A Borrower to whom a Separate Loan is outstanding may prepay that Loan by giving 5 Business Days' prior notice to the Agent. The Agent

will forward a copy of a prepayment notice received in accordance with this paragraph (d) to the Defaulting Lender concerned as soon as
practicable on receipt.

 

 
 



 

 (e) Interest in respect of a Separate Loan will accrue for successive Interest Periods selected by the Borrower by the time and date specified by
the Agent (acting reasonably) and will be payable by that Borrower to the Agent (for the account of that Defaulting Lender) on the last day
of each Interest Period of that Loan.

 
 (f) The terms of this Agreement relating to Loans generally shall continue to apply to Separate Loans other than to the extent inconsistent with

paragraphs (c) to (e) above, in which case those paragraphs shall prevail in respect of any Separate Loan.
 
7.3 Effect of cancellation and prepayment on scheduled repayments and reductions
 
 (a) If the Company cancels the whole or any part of the Available Commitment in relation to the Term Facility in accordance with Clause 8.5

(Right of cancellation and repayment in relation to a single Lender) or Clause 8.6 (Right of cancellation in relation to a Defaulting Lender)
or if the Available Commitment of any Lender is cancelled under Clause 8.1 (Illegality) then (other than, in any relevant case, to the extent
that any part of the relevant Available Commitment(s) so cancelled is subsequently increased pursuant to Clause 2.3 (Increase)), the amount
of the repayment instalment for each Repayment Date falling after that cancellation will reduce pro rata by the amount cancelled.

 
 (b) If the Company cancels the whole or any part of the Available Commitment in relation to the Term Facility in accordance with Clause 8.3

(Voluntary cancellation) or if the whole or part of any Term Facility Commitment is cancelled pursuant to Clause 5.6 (Cancellation of
Commitment) then the amount of the repayment instalment for each Repayment Date falling after that cancellation will reduce in inverse
chronological order by the amount cancelled.

 
 (c) If any Term Loan is repaid or prepaid in accordance with Clause 9.5 (Right of cancellation and repayment in relation to a single Lender) or

Clause 8.1 (Illegality) then, other than to the extent that any part of the relevant Term Facility Commitment is subsequently increased
pursuant to Clause 2.3  (Increase), the amount of the repayment instalments for the Term Facility for each Repayment Date falling after that
repayment or prepayment will reduce pro rata by the amount of the Term Loan repaid or prepaid.

 
 (d) If any Term Loan is prepaid in accordance with Clause 8.4 (Voluntary Prepayment of Loans) the amount of the repayment instalment for

each Repayment Date falling after that prepayment will reduce in inverse chronological order by the amount of the Term Loan prepaid.
 

 
 



 

8. PREPAYMENT AND CANCELLATION
 
8.1 Illegality
 

If, it becomes unlawful in any applicable jurisdiction for a Lender to perform any of its obligations as contemplated by this Agreement or to fund or
maintain its participation in any Loan:

 
 (a) that Lender shall promptly notify the Agent upon becoming aware of that event;
 
 (b) upon the Agent notifying the Company, each Available Commitment of that Lender will be immediately cancelled; and
 
 (c) to the extent that the Lender's participation has not been transferred pursuant to Clause 38.5 (Replacement of Lender), each Borrower shall

repay that Lender's participation in the Loans made to that Borrower on the last day of the Interest Period for each Loan occurring after the
Agent has notified the Company or, if earlier, the date specified by the Lender in the notice delivered to the Agent (being no earlier than the
last day of any applicable grace period permitted by law) and that Lender's corresponding Commitment(s) shall be cancelled in the amount
of the participations repaid.

 
8.2 Exit
 
 (a) For the purposes of this Clause 8.2:
 

"Change of Control" means:
 
 (i) any person or group of persons acting in concert gains (direct or indirect) control of the Company; or
 
 (ii) any person (other than Mr. H.W.M. van der Wallen or ADS Apollo Holdings B.V. (or any other group company of Alliance Data

Systems Corporation)):
 
 (A)
 
 (1) gains (direct or indirect) the power (whether by way of ownership of shares, proxy, contract, agency or

otherwise) to cast, or control the casting of, 25% or more of the maximum number of votes that might be cast at
a general meeting of the Company; or

 
 (2) holds (direct or indirect) 25% or more of the issued share capital of the Company (excluding any part of that

issued share capital that carries no right to participate beyond a specified amount in a distribution of either profits
or capital); and

 
 (B) in respect of that person, any Lender is not in compliance with any "know your customer" or other similar check under

any
 

 
 



 

 applicable law or regulation applicable to it pursuant to or in connection with the transactions contemplated in the Finance
Documents.

 
For the purpose of paragraph (i) of the definition of "Change of Control" above:

 
 (i) "control" means:
 
 (A) the power (whether by way of ownership of shares, proxy, contract, agency or otherwise) to:
 
 (1) cast, or control the casting of, more than one-half of the maximum number of votes that might be cast at a

general meeting of the Company; or
 
 (2) appoint or remove all, or the majority, of the directors or other equivalent officers of the Company; or
 
 (3) give directions with respect to the operating and financial policies of the Company which the directors or other

equivalent officers of the Company are obliged to comply with; or
 
 (B) the holding of more than one-half of the issued share capital of the Company (excluding any part of that issued share

capital that carries no right to participate beyond a specified amount in a distribution of either profits or capital); and
 
 (ii) "acting in concert" means, a group of persons who, pursuant to an agreement or understanding (whether formal or informal),

actively co-operate, through the acquisition directly or indirectly of shares in the Company by any of them, either directly or
indirectly, to obtain or consolidate control of the Company.

 
"Flotation" means a listing or issue of any part of the share capital or any equity or equity linked securities of the Company or any Holding
Company of the Company in or on Euronext Amsterdam or any subsidiary, affiliate, market or exchange associated with Euronext N.V. or
any other exchange or market in any country.

 
 (b) Upon the occurrence of:
 
 (i) a Flotation;
 
 (ii) a Change of Control; or
 
 (iii) the sale of all or substantially all of the assets of the Group whether in a single transaction or a series of related transactions,
 

 
 



 

the Facilities will be cancelled and all outstanding Loans and Ancillary Outstandings, together with accrued interest, and all other amounts
accrued under the Finance Documents, shall become immediately due and payable.

 
8.3 Voluntary cancellation
 
 (a) The Company may, if it gives the Agent not less than 5 Business Days' (or such shorter period as the Majority Lenders may agree) prior

notice, cancel the whole or any part (being a minimum amount of EUR 1,000,000) of the Available Term Facility.
 
 (b) The Company may, if it gives the Agent not less than 5 Business Days' (or such shorter period as the Majority Lenders may agree) prior

notice, cancel the whole or any part (being a minimum amount of EUR 1,000,000) of the Available Revolving Facility.
 
8.4 Voluntary Prepayment of Loans
 

The Borrower to which a Loan has been made may, if it gives the Agent not less than 5 Business Days' (or such shorter period as the Majority
Lenders may agree) prior notice, prepay the whole or any part of a Loan (but if in part, being an amount that reduces the amount of that Loan by a
minimum amount of EUR 1,000,000).

 
8.5 Right of replacement or repayment and cancellation in relation to a single Lender
 
 (a) If:
 
 (i) any sum payable to any Lender by an Obligor is required to be increased under paragraph (c) of Clause 13.2 (Tax gross-up);
 
 (ii) any Lender claims indemnification from the Company under Clause 13.3 (Tax indemnity) or Clause 14.1 (Increased costs);
 
 (iii) any Lender notifies the Agent of its Mandatory Cost; or
 
 (iv) any amount payable to any Lender by an Obligor established in France for tax purposes under a Finance Document is not, or will

not be (when the relevant corporate income tax is calculated) treated as a deductible charge or expense for French tax purposes for
that Obligor by reason of that amount being (i) paid or accrued to a Lender incorporated, domiciled, established or acting through a
Facility Office situated in a Non-Cooperative Jurisdiction, or (ii) paid to an account opened in the name of or for the benefit of that
Lender in a financial institution situated in a Non-Cooperative Jurisdiction,

 
the Company may, whilst (in the case of paragraphs (i), (ii) and (iv) above) the circumstance giving rise to the requirement for that increase,
indemnification or non-deductibility for French tax purposes continues or (in the case of paragraph (iii) above) that the Mandatory Cost
greater than zero, give the Agent notice of cancellation of the Commitment(s) of that Lender and its intention to procure the repayment of
that Lender's participation in the Loans

 

 
 



 

or give the Agent notice of its intention to replace that Lender in accordance with paragraph (d) below.
 
 (b) On receipt of a notice of cancellation referred to in paragraph (a) above, the Commitment(s) of that Lender shall immediately be reduced to

zero.
 
 (c) On the last day of each Interest Period which ends after the Company has given notice of cancellation under paragraph (a) above (or, if

earlier, the date specified by the Company in that notice), each Borrower to which a Loan is outstanding shall repay that Lender's
participation in that Loan.

 
 (d) The Company may, in the circumstances set out in paragraph (a) above, on 5 Business Days' prior notice to the Agent and that Lender,

replace that Lender by requiring that Lender to (and to the extent permitted by law, that Lender shall) transfer pursuant to Clause 24
(Changes to the Lenders) all (and not part only) of its rights and obligations under this Agreement to a Lender or other bank, financial
institution, trust, fund or other entity selected by the Company which confirms its willingness to assume and does assume all the obligations
of the transferring Lender in accordance with Clause 24 (Changes to the Lenders) for a purchase price in cash or other cash payment
payable at the time of the transfer equal to the outstanding principal amount of such Lender's participation in the outstanding Loans and all
accrued interest, Break Costs and other amounts payable in relation thereto under the Finance Documents.

 
 (e) The replacement of a Lender pursuant to paragraph (d) above shall be subject to the following conditions:
 
 (i) the Company shall have no right to replace the Agent;
 
 (ii) neither the Agent nor any Lender shall have any obligation to find a replacement Lender; and
 
 (iii) in no event shall the Lender replaced under paragraph (d) above be required to pay or surrender any of the fees received by such

Lender pursuant to the Finance Documents.
 
8.6 Right of cancellation in relation to a Defaulting Lender
 
 (a) If any Lender becomes a Defaulting Lender, the Company may, at any time whilst the Lender continues to be a Defaulting Lender, give the

Agent 5 Business Days' notice of cancellation of each Available Commitment of that Lender.
 
 (b) On the notice referred to in paragraph (a) above becoming effective, each Available Commitment of the Defaulting Lender shall

immediately be reduced to zero.
 
 (c) The Agent shall as soon as practicable after receipt of a notice referred to in paragraph (a) above, notify all the Lenders.
 

 
 



 

8.7 Restrictions
 
 (a) Any notice of cancellation or prepayment given by any Party under this Clause 8 shall be irrevocable and, unless a contrary indication

appears in this Agreement, shall specify the date or dates upon which the relevant cancellation or prepayment is to be made and the amount
of that cancellation or prepayment.

 
 (b) Any prepayment under this Agreement shall be made together with accrued interest on the amount prepaid and, subject to any Break Costs,

without premium or penalty.
 
 (c) Unless a contrary indication appears in this Agreement, any part of the Revolving Facility which is prepaid or repaid may be reborrowed in

accordance with the terms of this Agreement.
 
 (d) No Borrower may reborrow any part of the Term Facility which is prepaid.
 
 (e) The Borrowers shall not repay or prepay all or any part of the Loans or cancel all or any part of the Commitments except at the times and in

the manner expressly provided for in this Agreement.
 
 (f) Subject to Clause 2.3 (Increase), no amount of the Commitments cancelled under this Agreement may be subsequently reinstated.
 
 (g) If the Agent receives a notice under this Clause 8 it shall promptly forward a copy of that notice to either the Company or the affected

Lender, as appropriate.
 
 (h) If all or part of any Lender's participation in a Loan under a Facility is repaid or prepaid and is not available for redrawing (other than by

operation of Clause 4.2 (Further conditions precedent)), an amount of that Lender's Commitment (equal to the amount of the Loan which is
repaid or prepaid) in respect of the Facility will be deemed to be cancelled on the date of repayment or prepayment.

 
 (i) Any prepayment of a Loan (other than a prepayment pursuant to Clause 8.1  (Illegality) or Clause 8.5 (Right of cancellation and repayment

in relation to a single Lender)) shall be applied pro rata to each Lender's participation in that Loan.
 

 

 
 



 

SECTION 5
 

COSTS OF UTILISATION
 
9. INTEREST
 
9.1 Calculation of interest
 
 (a) The rate of interest on each Loan for each Interest Period is the percentage rate per annum which is the aggregate of the applicable:
 
 (i) Margin;
 
 (ii) EURIBOR; and
 
 (iii) Mandatory Cost, if any.
 
 (b) Notwithstanding any other provision of this Agreement if at any time the rate of interest (including any other payment which is deemed to

be interest under the Japanese Usury Legislation (as defined below)) payable by a Japanese Guarantor exceeds the maximum rate of interest
permitted by the Interest Rate Restriction Law (Law No. 100 of 1954, as amended), the Law Concerning Regulation of Acceptance of
Contribution, Deposit and Interest, Etc. (Law No. 195 of 1954, as amended) or the Temporary Interest Rate Adjustment Law (Law No. 181
of 1947, as amended) (the "Japanese Usury Legislation"), then the rate of interest (including any other payment which is deemed to be
interest under the Japanese Usury Legislation) payable by a Japanese Guarantor shall be capped at the maximum rate permitted under the
Japanese Usury Legislation.

 
 (c) The Parties mutually acknowledge that the rate of interest applicable to Loans to any Italian Obligor under this Agreement (including the

relevant component of any applicable fee and expense) determined as of the date of execution of this Agreement is believed in good faith to
be in compliance with Law No. 108 of 7 March 1996 as amended (the "Italian Usury Law").  In any event, the Parties agree and accept
that if, pursuant to a change in law or in the official interpretation of Italian Usury Law, the rate of interest applicable to a Loan to any
Italian Obligor and/or the default rate of interest (if due at such time to any Italian Obligor) at any time is deemed to exceed the maximum
rate permitted by Italian Usury Law, then the relevant interest rate or default rate applicable to such Italian Obligor shall be automatically
reduced to the maximum admissible interest rate pursuant to such legislation, for the period during which it is not possible to apply the
interest rate as originally agreed in this Agreement.

 
9.2 Payment of interest
 
 (a) The Borrower to which a Loan has been made shall pay accrued interest on that Loan on the last day of each Interest Period (and, if the

Interest Period is longer than six Months, on the dates falling at six Monthly intervals after the first day of the Interest Period).
 

 
 



 

 (b) If the annual audited financial statements of the Group and related Compliance Certificate received by the Agent show that a higher Margin
should have applied during a certain period, then the Company shall (or shall ensure the relevant Borrower shall) promptly pay to the Agent
any amounts necessary to put the Agent and the Lenders in the position they would have been in had the appropriate rate of the Margin
applied during such period.

 
 (c) If the annual audited financial statements of the Group and related Compliance Certificate received by the Agent show that a lower Margin

should have applied during a certain period, then the Agent shall (or shall ensure the relevant Lender shall) promptly pay to the Company
any amounts necessary to put the relevant Borrower in the position it would have been in had the appropriate rate of the Margin been
applied during such period, provided that the Lenders are also Original Lenders at that time.

 
9.3 Default interest
 
 (a) If an Obligor fails to pay any amount payable by it under a Finance Document on its due date, interest shall accrue on the overdue amount

from the due date up to the date of actual payment (both before and after judgment) at a rate which, subject to paragraph (b) below, is two
per cent. per annum higher than the rate which would have been payable if the overdue amount had, during the period of non-payment,
constituted a Loan in the currency of the overdue amount for successive Interest Periods, each of a duration selected by the Agent (acting
reasonably). Any interest accruing under this Clause 9.3 shall be immediately payable by the Obligor on demand by the Agent.

 
 (b) If any overdue amount consists of all or part of a Loan which became due on a day which was not the last day of an Interest Period relating

to that Loan:
 
 (i) the first Interest Period for that overdue amount shall have a duration equal to the unexpired portion of the current Interest Period

relating to that Loan; and
 
 (ii) the rate of interest applying to the overdue amount during that first Interest Period shall be two per cent. per annum higher than the

rate which would have applied if the overdue amount had not become due.
 
 (c) Default interest (if unpaid) arising on an overdue amount will be compounded (to the extent permitted under any applicable law, including

article 1283 of the Italian Civil Code as amended, supplemented or implemented from time to time) with the overdue amount at the end of
each Interest Period applicable to that overdue amount but will remain immediately due and payable.

 
9.4 Notification of rates of interest
 

The Agent shall promptly notify the Lenders and the relevant Borrower of the determination of a rate of interest under this Agreement.
 

 
 



 

9.5 Effective Global Rate (Taux Effectif Global)
 

For the purpose of articles L.313-1 et seq., R.313-1 and R.313-2 of the French Code de la consommation, the Parties acknowledge that by virtue of
certain characteristics of the Facilities (and in particular the variable interest rate applicable to Loans and each Borrower's right to select the duration
of the Interest Period of each Loan) the taux effectif global cannot be calculated at the date of this Agreement. However, each French Borrower
acknowledges that it has received from the Agent a TEG Letter, containing an indicative calculation of the taux effectif global, based on figured
examples calculated on assumptions as to the taux de période and durée de période set out in the letter. The Parties acknowledge that such letter
forms part of this Agreement.

 
10. INTEREST PERIODS
 
10.1 Selection of Interest Periods
 
 (a) A Borrower (or the Company on behalf of a Borrower) may select an Interest Period for a Loan in the Utilisation Request for that Loan or

(if the Loan is a Term Loan and has already been borrowed) in a Selection Notice.
 
 (b) Each Selection Notice for a Term Loan is irrevocable and must be delivered to the Agent by a Borrower (or the Company on behalf of that

Borrower) to which that Term Loan was made not later than the Specified Time.
 
 (c) If a Borrower (or the Company) fails to deliver a Selection Notice to the Agent in accordance with paragraph (b) above, the relevant Interest

Period will be three Months.
 

Subject to this Clause 10, a Borrower (or the Company on behalf of a Borrower) may select for any Term Loan and any Revolving Loan, an
Interest Period of three Months, or, in each case, any other period agreed between the Company and the Agent (acting on the instructions of
all the Lenders in relation to the relevant Loan).

 
 (d) An Interest Period for a Loan shall not extend beyond the Termination Date.
 
 (e) Each Interest Period for a Term Loan shall start on the Utilisation Date or (if already made) on the last day of its preceding Interest Period.
 
 (f) Any Revolving Loan has one Interest Period only.
 
10.2 Non-Business Days
 

If an Interest Period would otherwise end on a day which is not a Business Day, that Interest Period will instead end on the next Business Day in that
calendar month (if there is one) or the preceding Business Day (if there is not).

 

 
 



 

11. CHANGES TO THE CALCULATION OF INTEREST
 
11.1 Absence of quotations
 

Subject to Clause 11.2 (Market disruption), if EURIBOR is to be determined by reference to the Reference Banks but a Reference Bank does not
supply a quotation by the Specified Time on the Quotation Day, the applicable EURIBOR shall be determined on the basis of the quotations of the
remaining Reference Banks.

 
11.2 Market disruption
 
 (a) If a Market Disruption Event occurs in relation to a Loan for any Interest Period, then the rate of interest on each Lender's share of that

Loan for the Interest Period shall be the percentage rate per annum which is the sum of:
 
 (i) the Margin;
 
 (ii) the rate notified to the Agent by that Lender as soon as practicable and in any event before interest is due to be paid in respect of

that Interest Period, to be that which expresses as a percentage rate per annum the cost to that Lender of funding its participation in
that Loan from whatever source it may reasonably select; and

 
 (iii) the Mandatory Cost, if any, applicable to that Lender's participation in the Loan.
 
 (b) In this Agreement "Market Disruption Event" means:
 
 (i) at or about noon on the Quotation Day for the relevant Interest Period the Screen Rate is not available and none or only one of the

Reference Banks supplies a rate to the Agent to determine EURIBOR the relevant Interest Period; or
 
 (ii) before close of business in Amsterdam on the Quotation Day for the relevant Interest Period, the Agent receives notifications from

a Lender or Lenders (whose participations in a Loan exceed 35 per cent. of that Loan) that the cost to it of obtaining matching
deposits in the Relevant Interbank Market would be in excess of EURIBOR.

 
11.3 Alternative basis of interest or funding
 
 (a) If a Market Disruption Event occurs and the Agent or the Company so requires, the Agent and the Company shall enter into negotiations

(for a period of not more than thirty days) with a view to agreeing a substitute basis for determining the rate of interest.
 
 (b) Any alternative basis agreed pursuant to paragraph (a) above shall, with the prior consent of all the Lenders and the Company, be binding

on all Parties.
 

 
 



 

11.4 Break Costs
 
 (a) Each Borrower shall, within three Business Days of demand by a Finance Party, pay to that Finance Party its Break Costs attributable to all

or any part of a Loan or Unpaid Sum being paid by that Borrower on a day other than the last day of an Interest Period for that Loan or
Unpaid Sum.

 
 (b) Each Lender shall, as soon as reasonably practicable after a demand by the Agent, provide a certificate confirming the amount of its Break

Costs for any Interest Period in which they accrue.
 
12. FEES
 
12.1 Commitment fee
 
 (a) The Company shall pay to the Agent (for the account of each Lender) a fee computed at the rate of:
 
 (i) 40 per cent. of the Margin applicable to the Term Facility on the unused and uncancelled amount of the Term Facility for the

applicable Availability Period; and
 
 (ii) 40 per cent. of the Margin applicable to the Revolving Facility on the unused and uncancelled amount of the Revolving Facility for

the applicable Availability Period.
 
 (b) The accrued commitment fee is payable on the last day of each successive period of three Months which ends during the Availability

Period, on the last day of the Availability Period and, if cancelled in full, on the cancelled amount of the relevant Lender's Commitment at
the time the cancellation is effective.

 
 (c) No commitment fee is payable to the Agent (for the account of each Lender) on any Available Commitment of that Lender under the Term

Facility and/or the Revolving Facility for any day on which that Lender is a Defaulting Lender.
 
12.2 Arrangement fee
 

The Company shall pay to the Arranger an arrangement fee in the amount and at the times agreed in a Fee Letter.
 
12.3 Agency fee
 

The Company shall pay to the Agent (for its own account) an agency fee in the amount and at the times agreed in a Fee Letter.
 
12.4 Security Agent fee
 

The Company shall pay to the Security Agent (for its own account) the security agent fee in the amount and at the times agreed in a Fee Letter.
 

 
 



 

12.5 Interest, commission and fees on Ancillary Facilities
 

The rate and time of payment of interest, commission, fees and any other remuneration in respect of each Ancillary Facility shall be determined by
agreement between the relevant Ancillary Lender and the Borrower of that Ancillary Facility based upon normal market rates and terms.

 
12.6 Upfront fee
 

The Company shall pay to the Agent (for the account of the Existing Lenders, the Acceding Lender, and the Lenders (each as defined in Amendment
and Restatement Agreement)) the upfront fees in the amount and at the times as set out in clause 11 (Fees, Costs and Expenses) of the Amendment
and Restatement Agreement.

 

 

 
 



 

SECTION 6
 

ADDITIONAL PAYMENT OBLIGATIONS
 
13. TAX GROSS UP AND INDEMNITIES
 
13.1 Definitions
 

In this Agreement:
 

"Borrower's Tax Jurisdiction" means, in relation to an Original Borrower, the jurisdiction in which that Original Borrower is incorporated.
 

"Exempt Lender" means, in relation to a Borrower, a Lender which is (other than by reason of being a Treaty Lender) able to receive interest from
that Borrower without a Tax Deduction.

 
"FATCA Payment" means either:

 
 (a) the increase in a payment made by an Obligor to a Finance Party under Clause 13.7 (FATCA Deduction and gross-up by Obligor) or

paragraph (b) of Clause 13.8 (FATCA Deduction by Finance Party); or
 
 (b) a payment under paragraph (d) of Clause 13.8 (FATCA Deduction by Finance Party).
 

"Protected Party" means a Finance Party which is or will be subject to any liability, or required to make any payment, for or on account of Tax in
relation to a sum received or receivable (or any sum deemed for the purposes of Tax to be received or receivable) under a Finance Document.

 
 "Qualifying Lender" means:
 
 (a) an Exempt Lender; or
 
 (b) a Treaty Lender.
 

"Tax Confirmation" means a confirmation from the Security Agent that the Original Lenders or any New Lender (as the case may be) under this
Agreement is a Qualifying Lender.

 
"Tax Credit" means a credit against, relief or remission for, or repayment of any Tax;

 
"Tax Deduction" means a deduction or withholding for or on account of Tax from a payment to be made by an Obligor under a Finance Document,
other than a FATCA Deduction;

 
"Tax Payment" means either an increased payment made by an Obligor to a Finance Party under Clause  13.2 (Tax gross-up) or a payment under
Clause 13.3 (Tax indemnity);

 

 
 



 

"Taxes Act" means any binding legislation of The Netherlands on the personal income tax and/or corporate income tax, as the case may be;
 

"Treaty Lender" means a Lender which:
 
 (a) is treated as a resident of a Treaty State for the purposes of the Treaty; and
 
 (b) does not carry on a business in the Borrower's Tax Jurisdiction through a permanent establishment with which that Lender's participation in

the Loan is effectively connected; and
 

"Treaty State" means a jurisdiction having a double taxation agreement (a "Treaty") with the Borrower's Tax Jurisdiction which makes provision
for a reduction or for full exemption from Tax imposed by that Borrower's Tax Jurisdiction on interest.

 
Unless a contrary indication appears, in this Clause 13 a reference to "determines" or "determined" means a determination made in the absolute
discretion of the person making the determination.

 
13.2 Tax gross-up
 
 (a) Each Obligor shall make all payments to be made by it under the Finance Documents without any Tax Deduction, unless a Tax Deduction is

required by law.
 
 (b) The Company shall promptly upon becoming aware that an Obligor must make a Tax Deduction (or that there is any change in the rate or

the basis of a Tax Deduction) notify the Agent accordingly.  Similarly, a Lender shall notify the Agent on becoming so aware in respect of a
payment payable to that Lender.  If the Agent receives such notification from a Lender it shall notify the Company and that Obligor.

 
 (c) If a Tax Deduction is required by law to be made by an Obligor, the amount of the payment due from that Obligor shall be increased to an

amount which (after making any Tax Deduction) leaves the Finance Party entitled to such payment with an amount equal to the amount of
the payment which would have been due if no Tax Deduction had been required.

 
 (d) An Obligor shall not be required to make an increased payment to a Finance Party under paragraph (c) above for a Tax Deduction in respect

of Tax imposed by the Borrower's Tax Jurisdiction, if and to the extent that on the date on which the payment is effected:
 
 (i) the payment could have been made to the relevant Finance Party without a Tax Deduction if the Finance Party had been a

Qualifying Lender, but on that date that Finance Party is not or has ceased to be a Qualifying Lender other than as a result of any
change after the date it became a Finance Party under this Agreement in (or in the interpretation, administration, or application of)
any law or Treaty or any published practice or concession of any relevant taxing authority, provided that the exclusion for changes
after the date a Lender became a Lender under this Agreement shall not apply in respect of any Tax

 

 
 



 

 Deduction on account of Tax imposed by France on a payment made to a Lender if such Tax Deduction is imposed solely because
this payment is made to an account opened in the name of or for the benefit of that Lender in a financial institution situated in a
Non-Cooperative Jurisdiction; or

 
 (ii) the relevant Finance Party is a Qualifying Lender (except for those Qualifying Lenders that fall under paragraph (a) of the

definition of Qualifying Lender) and the Obligor making the payment is able to demonstrate that the payment could have been
made to the Finance Party without the Tax Deduction, or with a lower Tax Deductions, as the case may be, had that Lender
complied with its obligations under paragraph (g) below.

 
 (e) If an Obligor is required to make a Tax Deduction, that Obligor shall make that Tax Deduction and any payment required in connection with

that Tax Deduction within the time allowed and in the minimum amount required by law.
 
 (f) As soon as reasonably practical after making either a Tax Deduction or any payment required in connection with that Tax Deduction, the

Obligor making that Tax Deduction shall make reasonable endeavours to deliver to the Agent for the Finance Party entitled to the payment
evidence reasonably satisfactory to that Finance Party that the Tax Deduction has been made or (as applicable) any appropriate payment
paid to the relevant taxing authority.

 
 (g) A Treaty Lender and each Obligor which makes a payment to which that Treaty Lender is entitled shall co-operate in completing any

procedural formalities necessary for that Obligor to obtain authorisation to make that payment without a Tax Deduction.
 
 (h) The Security Agent gives a Tax Confirmation with respect to (i) each Original Lender under this Agreement and (ii) any New Lender

acceding to this Agreement.
 
13.3 Tax indemnity
 
 (a) The Company shall (within five Business Days of demand by the Agent) pay or procure payment to a Protected Party an amount equal to

the loss, liability or cost which that Protected Party determines will be or has been (directly or indirectly) suffered for or on account of Tax
by that Protected Party in respect of any sum received or receivable (or any sum deemed for the purposes of Tax to be received or
receivable) under a Finance Document.

 
 (b) Paragraph (a) above shall not apply:
 
 (i) with respect to any Tax assessed on a Finance Party:
 
 (A) under the law of the jurisdiction in which that Finance Party is incorporated or, if different, the jurisdiction (or

jurisdictions) in
 

 
 



 

 which that Finance Party is treated as resident for tax purposes; or
 
 (B) under the law of the jurisdiction in which that Finance Party's Facility Office is located in respect of amounts received or

receivable in that jurisdiction,
 

if that Tax is imposed on or calculated by reference to the net profits or income received or receivable (or any sum deemed to be
received or receivable) by that Finance Party; or

 
 (ii) to the extent a loss, liability or cost:
 
 (A) is compensated for by an increased payment under Clause 13.2 (Tax gross-up), Clause 13.7 (FATCA Deduction and gross-

up by Obligor) or paragraph (b) of Clause 13.8 (FATCA Deduction by Finance Party);
 
 (B) would have been compensated for by an increased payment under Clause 13.2 (Tax gross-up) but was not so compensated

solely because one of the exclusions in paragraph (d) of Clause 13.2 (Tax gross-up) applied; or
 
 (C) is compensated for by a payment under paragraph (d) of Clause 13.8 (FATCA Deduction by Finance Party.
 
 (c) A Protected Party making, or intending to make a claim under paragraph (a) above shall notify the Agent of the event which will give, or

has given, rise to the claim, following which the Agent shall notify the Company.
 
 (d) A Protected Party shall, on receiving a payment from an Obligor under this Clause 13.3, notify the Agent.
 
13.4 Tax Credit
 

If an Obligor makes a Tax Payment and the relevant Finance Party determines that:
 
 (a) a Tax Credit is attributable to an increased payment of which that Tax Payment forms part, to that Tax Payment or to a Tax Deduction in

consequence of which that Tax Payment was required; and
 
 (b) that Finance Party has obtained and utilised that Tax Credit,
 

the Finance Party shall pay an amount to the Obligor which that Finance Party determines will leave it (after that payment) in the same after-Tax
position as it would have been in had the Tax Payment not been required to be made by the Obligor.

 
13.5 Stamp taxes
 

The Company shall pay and, within three Business Days of demand, indemnify each Finance Party against any cost, loss or liability that Finance
Party incurs in relation to

 

 
 



 

all stamp duty, registration and other similar Taxes payable in respect of any Finance Document.
 
13.6 VAT
 
 (a) All amounts expressed to be payable under a Finance Document by any Party to a Finance Party which (in whole or in part) constitute the

consideration for any supply for VAT purposes are deemed to be exclusive of any VAT which is chargeable on that supply, and accordingly,
subject to paragraph (b) below, if VAT is or becomes chargeable on any supply made by any Finance Party to any Party under a Finance
Document and such Finance Party is required to account to the relevant tax authority for the VAT, that Party must pay to such Finance Party
(in addition to and at the same time as paying any other consideration for such supply) an amount equal to the amount of the VAT (and such
Finance Party must promptly provide an appropriate VAT invoice to that Party).

 
 (b) If VAT is or becomes chargeable on any supply made by any Finance Party (the "Supplier") to any other Finance Party (the "Recipient")

under a Finance Document, and any Party other than the Recipient (the "Relevant Party") is required by the terms of any Finance
Document to pay an amount equal to the consideration for that supply to the Supplier (rather than being required to reimburse or indemnify
the Recipient in respect of that consideration:

 
 (i) (where the Supplier is the person required to account to the relevant tax authority for the VAT) the Relevant Party must also pay to

the Supplier (at the same time as paying that amount) an additional amount equal to the amount of the VAT.  The Recipient must
(where this paragraph (i) applies) promptly pay to the Relevant Party an amount equal to any credit or repayment the Recipient
receives from the relevant tax authority which the Recipient reasonably determines relates to the VAT chargeable on that supply;
and

 
 (ii) (where the Recipient is the person required to account to the relevant tax authority for the VAT) the Relevant Party must promptly,

following demand from the Recipient, pay to the Recipient an amount equal to the VAT chargeable on that supply but only to the
extent that the Recipient reasonably determines that it is not entitled to credit or repayment from the relevant tax authority in
respect of that VAT.

 
 (c) Where a Finance Document requires any Party to reimburse or indemnify a Finance Party for any cost or expense, that Party shall reimburse

or indemnify (as the case may be) such Finance Party for the full amount of such cost or expense, including such part thereof as represents
VAT, save to the extent that such Finance Party reasonably determines that it is entitled to credit or repayment in respect of such VAT from
the relevant tax authority.

 
 (d) Any reference in this Clause 13 to any Party shall, at any time when such Party is treated as a member of a group (including but not limited

to any fiscal unities) for VAT purposes, include (where appropriate and unless the context
 

 
 



 

 otherwise requires) a reference to the representative member of such group at such time.
 
 (e) In relation to any supply made by a Finance Party to any Party under a Finance Document, if reasonably requested by such Finance Party,

that Party must promptly provide such Finance Party with details of that Party's VAT registration and such other information as is
reasonably requested in connection with such Finance Party's VAT reporting requirements in relation to such supply.

 
13.7 FATCA Deduction and gross-up by Obligor
 
 (a) If an Obligor is required to make a FATCA Deduction, that Obligor shall make that FATCA Deduction and any payment required in

connection with that FATCA Deduction within the time allowed and in the minimum amount required by FATCA.
 
 (b) If a FATCA Deduction is required to be made by an Obligor, the amount of the payment due from that Obligor shall be increased to an

amount which (after making any FATCA Deduction) leaves an amount equal to the payment which would have been due if no FATCA
Deduction had been required.

 
 (c) The Company shall promptly upon becoming aware that an Obligor must make a FATCA Deduction (or that there is any change in the rate

or the basis of a FATCA Deduction) notify the Agent accordingly. Similarly, a Finance Party shall notify the Agent on becoming so aware
in respect of a payment payable to that Finance Party. If the Agent receives such notification from a Finance Party it shall notify the
Company and that Obligor.

 
 (d) Within thirty days of making either a FATCA Deduction or any payment required in connection with that FATCA Deduction, the Obligor

making that FATCA Deduction shall deliver to the Agent for the Finance Party entitled to the payment evidence reasonably satisfactory to
that Finance Party that the FATCA Deduction has been made or (as applicable) any appropriate payment paid to the relevant governmental
or taxation authority.

 
13.8 FATCA Deduction by a Finance Party
 
 (a) Each Finance Party may make any FATCA Deduction it is required by FATCA to make, and any payment required in connection with that

FATCA Deduction, and no Finance Party shall be required to increase any payment in respect of which it makes such a FATCA Deduction.
A Finance Party which becomes aware that it must make a FATCA Deduction in respect of a payment to another Party (or that there is any
change in the rate or the basis of such FATCA Deduction) shall notify that Party and the Agent.

 
 (b) If the Agent is required to make a FATCA Deduction in respect of a payment to a Finance Party under Clause 31.2 (Distributions by the

Agent) which relates to a payment by an Obligor, the amount of the payment due from that Obligor shall be increased to an amount which
(after the Agent has made such FATCA Deduction), leaves the Agent with an amount equal to the payment

 

 
 



 

 which would have been made by the Agent if no FATCA Deduction had been required.
 
 (c) The Agent shall promptly upon becoming aware that it must make a FATCA Deduction in respect of a payment to a Finance Party under

Clause 31.2 (Distributions by the Agent) which relates to a payment by an Obligor (or that there is any change in the rate or the basis of
such a FATCA Deduction) notify the Company, the relevant Obligor and the relevant Finance Party.

 
 (d) The Company shall (within three Business Days of demand by the Agent) pay to a Finance Party an amount equal to the loss, liability or

cost which that Finance Party determines will be or has been (directly or indirectly) suffered by that Finance Party as a result of another
Finance Party making a FATCA Deduction in respect of a payment due to it under a Finance Document. This paragraph shall not apply to
the extent a loss, liability or cost is compensated for by an increased payment under paragraph (b) above.

 
 (e) A Finance Party making, or intending to make, a claim under paragraph (d) above shall promptly notify the Agent of the FATCA Deduction

which will give, or has given, rise to the claim, following which the Agent shall notify the Company.
 
14. INCREASED COSTS
 
14.1 Increased costs
 
 (a) Subject to Clause 14.3 (Exceptions) the Company shall, within three Business Days of a demand by the Agent, pay for the account of a

Finance Party the amount of any Increased Costs incurred by that Finance Party or any of its Affiliates as a result of:
 
 (i) the introduction of or any change in (or in the interpretation, administration or application of) any law or regulation after the date

of this Agreement;
 
 (ii) compliance with any law or regulation made after the date of this Agreement; or
 
 (iii) for the avoidance of doubt, the implementation or application of, or compliance with, Basel III or any law or regulation that

implements or applies Basel III.
 
 (b) In this Agreement:
 
 (i) "Increased Costs" means:
 
 (A) a reduction in the rate of return from a Facility or an Ancillary Facility or on a Finance Party's (or its Affiliate's) overall

capital;
 
 (B) an additional or increased cost; or
 

 
 



 

 (C) a reduction of any amount due and payable under any Finance Document,
 

which is incurred or suffered by a Finance Party or any of its Affiliates to the extent that it is attributable to that Finance Party
having entered into its Commitment or funding or performing its obligations under any Finance Document; and

 
 (ii) "Basel III" means:
 
 (i) the agreements on capital requirements, a leverage ratio and liquidity standards contained in "Basel III: A global

regulatory framework for more resilient banks and banking systems", "Basel III: International framework for liquidity risk
measurement, standards and monitoring" and "Guidance for national authorities operating the countercyclical capital
buffer" published by the Basel Committee on Banking Supervision in December 2010, each as amended, supplemented or
restated;

 
 (ii) the rules for global systemically important banks contained in "Global systemically important banks: assessment

methodology and the additional loss absorbency requirement – Rules text" published by the Basel Committee on Banking
Supervision in November 2011, as amended, supplemented or restated; and

 
 (iii) any further guidance or standards published by the Basel Committee on Banking Supervision relating to "Basel III".
 
14.2 Increased cost claims
 
 (a) A Finance Party intending to make a claim pursuant to Clause 14.1 (Increased costs) shall notify the Agent of the event giving rise to the

claim, following which the Agent shall promptly notify the Company.
 
 (b) Each Finance Party shall, as soon as practicable after a demand by the Agent, provide a certificate confirming the amount of its Increased

Costs.
 
14.3 Exceptions
 
 (a) Clause 14.1 (Increased costs) does not apply to the extent any Increased Cost is:
 
 (i) attributable to a Tax Deduction required by law to be made by an Obligor;
 
 (ii) attributable to a FATCA Deduction required to be made by an Obligor or a Finance Party;
 
 (iii) paragraph (d) of Clause 13.8 (FATCA Deduction by a Finance Party);
 
 (iv) compensated for by Clause 13.3 (Tax indemnity) (or would have been compensated for under Clause 13.3 (Tax indemnity) but was

not so
 

 
 



 

 compensated solely because any of the exclusions in paragraph (b) of Clause 14.3 (Tax indemnity) applied);
 
 (v) compensated for by the payment of the Mandatory Cost; or
 
 (vi) attributable to the wilful breach by the relevant Finance Party or its Affiliates of any law or regulation.
 
 (b) In this Clause 14.3, a reference to a "Tax Deduction" has the same meaning given to the term in Clause 13.1 (Definitions).
 
15. OTHER INDEMNITIES
 
15.1 Currency indemnity
 
 (a) If any sum due from an Obligor under the Finance Documents (a "Sum"), or any order, judgment or award given or made in relation to a

Sum, has to be converted from the currency (the "First Currency") in which that Sum is payable into another currency (the "Second
Currency") for the purpose of:

 
 (i) making or filing a claim or proof against that Obligor;
 
 (ii) obtaining or enforcing an order, judgment or award in relation to any litigation or arbitration proceedings,
 

that Obligor shall as an independent obligation, within three Business Days of demand, indemnify each Secured Party and the Arranger to
whom that Sum is due against any cost, loss or liability arising out of or as a result of the conversion including any discrepancy between (A)
the rate of exchange used to convert that Sum from the First Currency into the Second Currency and (B) the rate or rates of exchange
available to that person at the time of its receipt of that Sum.

 
 (b) Each Obligor waives any right it may have in any jurisdiction to pay any amount under the Finance Documents in a currency or currency

unit other than that in which it is expressed to be payable.
 
15.2 Other indemnities
 

The Company shall (or shall procure that an Obligor will), within three Business Days of demand, indemnify each Secured Party and the Arranger
against any cost, loss or liability incurred by that Secured Party or Arranger as a result of:

 
 (a) the occurrence of any Event of Default;
 
 (b) a failure by an Obligor to pay any amount due under a Finance Document on its due date, including without limitation, any cost, loss or

liability arising as a result of Clause 30 (Sharing among the Finance Parties);
 
 (c) funding, or making arrangements to fund, its participation in a Loan requested by a Borrower in a Utilisation Request but not made by

reason of the operation
 

 
 



 

 of any one or more of the provisions of this Agreement (other than by reason of default or negligence by that Finance Party alone); or
 
 (d) a Loan (or part of a Loan) not being prepaid in accordance with a notice of prepayment given by a Borrower or the Company.
 
15.3 Indemnity to the Agent
 

The Company shall within 5 Business Days indemnify the Agent against:
 
 (a) any cost, loss or liability incurred by the Agent (acting reasonably) as a result of:
 
 (i) investigating any event which it reasonably believes is a Default;
 
 (ii) acting or relying on any notice, request or instruction which it reasonably believes to be genuine, correct and appropriately

authorised; or
 
 (iii) instructing lawyers, accountants, tax advisers, surveyors or other professional advisers or experts as permitted under this

Agreement; and
 
 (b) any cost, loss or liability (including, without limitation, for negligence or any other category of liability whatsoever) incurred by the Agent

(otherwise than by reason of the Agent's gross negligence or wilful misconduct) in acting as Agent under the Finance Documents.
 
15.4 Indemnity to the Security Agent
 
 (a) Each Obligor jointly and severally shall promptly indemnify the Security Agent against any cost, loss or liability incurred by it as a result

of:
 
 (i) any failure by the Company to comply with its obligations under Clause 17 (Costs and expenses);
 
 (ii) acting or relying on any notice, request or instruction which it reasonably believes to be genuine, correct and appropriately

authorised;
 
 (iii) the taking, holding, protection or enforcement of the Transaction Security;
 
 (iv) the exercise of any of the rights, powers, discretions, authorities and remedies vested in the Security Agent by the Finance

Documents or by law;
 
 (v) any default by any Obligor in the performance of any of the obligations expressed to be assumed by it in the Finance Documents;

or
 
 (vi) acting as Security Agent under the Finance Documents or which otherwise relates to any of the Charged Property (otherwise than,

in
 

 
 



 

 each case, by reason of the Security Agent's gross negligence or wilful misconduct).
 
 (b) The Security Agent may, in priority to any payment to the Secured Parties, indemnify itself out of the Charged Property in respect of, and

pay and retain, all sums necessary to give effect to the indemnity in this Clause 15.4 and shall have a lien on the Transaction Security and
the proceeds of the enforcement of the Transaction Security for all moneys payable to it.

 
16. MITIGATION BY THE LENDERS
 
16.1 Mitigation
 
 (a) Each Finance Party shall, in consultation with the Company, take all reasonable steps to mitigate any circumstances which arise and which

would result in any amount becoming payable under or pursuant to, or cancelled pursuant to, any of Clause 8.1 (Illegality), Clause 13 (Tax
gross-up and indemnities), Clause 14 (Increased costs) or Mandatory Costs, or in any amount payable under a Finance Document by an
Obligor established in France for tax purposes becoming not deductible from that Obligor's taxable income for French tax purposes by
reason of that amount being (i) paid or accrued to a Finance Party incorporated, domiciled, established or acting through a Facility Office
situated in a Non-Cooperative Jurisdiction or (ii) paid to an account opened in the name of or for the benefit of that Finance Party in a
financial institution situated in a Non-Cooperative Jurisdiction, including (but not limited to) transferring its rights and obligations under the
Finance Documents to another Affiliate or Facility Office.

 
 (b) Paragraph (a) above does not in any way limit the obligations of any Obligor under the Finance Documents.
 
16.2 Limitation of liability
 
 (a) The Company shall promptly indemnify each Finance Party for all costs and expenses reasonably incurred by that Finance Party as a result

of steps taken by it under Clause 16.1 (Mitigation).
 
 (b) A Finance Party is not obliged to take any steps under Clause 16.1 (Mitigation) if, in the opinion of that Finance Party (acting reasonably),

to do so might be prejudicial to it.
 
17. COSTS AND EXPENSES
 
17.1 Transaction expenses
 

The Company shall promptly on demand pay the Agent, the Arranger and the Security Agent the amount of all costs and expenses (including, but
not limited to, legal fees) reasonably incurred by any of them in connection with the negotiation, preparation, printing, execution, syndication and
perfection of:

 
 (a) this Agreement and any other documents referred to in this Agreement and the Transaction Security; and
 

 
 



 

 (b) any other Finance Documents executed after the date of this Agreement.
 
17.2 Amendment costs
 

If (a) an Obligor requests an amendment, waiver or consent or (b) an amendment is required pursuant to Clause 31.10 (Change of currency), the
Company shall, within three Business Days of demand, reimburse each of the Agent and the Security Agent for the amount of all costs and expenses
(including, but not limited to, legal fees) reasonably incurred by the Agent and the Security Agent in responding to, evaluating, negotiating or
complying with that request or requirement.

 
17.3 Security Agent's ongoing costs
 

In the event of (i) the occurrence of a Default or (ii) the Security Agent considering it necessary or expedient or (iii) the Security Agent being
requested by an Obligor or the Majority Lenders to undertake duties which the Security Agent and the Company agree to be of an exceptional nature
and/or outside the scope of the normal duties of the Security Agent under the Finance Documents, the Company shall pay to the Security Agent any
additional remuneration that may be agreed between them.

 
17.4 Enforcement and preservation costs
 

The Company shall, within three Business Days of demand, pay to each Secured Party and the Arranger the amount of all costs and expenses
(including, but not limited to, legal fees) incurred by that Secured Party and the Arranger in connection with the enforcement of, or the preservation
of any rights under, any Finance Document and the Transaction Security and any proceedings instituted by or against the Security Agent as a
consequence of taking or holding the Transaction Security or enforcing these rights.

 

 
 



 

SECTION 7
 

GUARANTEE
 
18. GUARANTEE AND INDEMNITY
 
18.1 Guarantee and indemnity
 

Each Guarantor irrevocably and unconditionally jointly and severally by way of an independent guarantee (onafhankelijke garantie):
 
 (a) guarantees to each Finance Party punctual performance by each Borrower of all that Borrower's obligations under the Finance Documents;
 
 (b) undertakes with each Finance Party that whenever a Borrower does not pay any amount when due under or in connection with any Finance

Document, that Guarantor shall immediately on demand pay that amount as if it was the principal obligor; and
 
 (c) agrees with each Finance Party that if any obligation guaranteed by it is or becomes unenforceable, invalid or illegal it will, as an

independent and primary obligation, indemnify that Finance Party immediately on demand against any cost, loss or liability it incurs as a
result of a Borrower not paying any amount which would, but for such unenforceability, invalidity or illegality, have been payable by it
under any Finance Document on the date when it would have been due.  The amount payable by a Guarantor under this indemnity will not
exceed the amount it would have had to pay under this Clause 18 if the amount claimed had been recoverable on the basis of a guarantee.

 
18.2 Continuing guarantee
 

This guarantee is a continuing guarantee and will extend to the ultimate balance of sums payable by any Borrower under the Finance Documents,
regardless of any intermediate payment or discharge in whole or in part.

 
18.3 Reinstatement
 

If any discharge, release or arrangement (whether in respect of the obligations of any Obligor or any security for those obligations or otherwise) is
made by a Finance Party in whole or in part on the basis of any payment, security or other disposition which is avoided or must be restored in
insolvency, liquidation, administration or otherwise, without limitation, then the liability of each Guarantor under this Clause 18 will continue or be
reinstated as if the discharge, release or arrangement had not occurred.

 

 
 



 

18.4 Waiver of defences
 

The obligations of each Guarantor under this Clause 18 will not be affected by any act, omission, matter or thing which, but for this Clause, would
reduce, release or prejudice any of its obligations under this Clause 18 (without limitation and whether or not known to it or any Finance Party)
including:

 
 (a) any time, waiver or consent granted to, or composition with, any Obligor or other person;
 
 (b) the release of any other Obligor or any other person under the terms of any composition or arrangement with any creditor of any member of

the Group;
 
 (c) the taking, variation, compromise, exchange, renewal or release of, or refusal or neglect to perfect, take up or enforce, any rights against, or

security over assets of, any Obligor or other person or any non-presentation or non-observance of any formality or other requirement in
respect of any instrument or any failure to realise the full value of any security;

 
 (d) any incapacity or lack of power, authority or legal personality of or dissolution or change in the members or status of an Obligor or any

other person;
 
 (e) any amendment, novation, supplement, extension (whether of maturity or otherwise) or restatement (in each case however fundamental and

of whatsoever nature, and whether or not more onerous) or replacement of a Finance Document or any other document or security;
 
 (f) any unenforceability, illegality or invalidity of any obligation of any person under any Finance Document or any other document or

security; or
 
 (g) any insolvency or similar proceedings.
 
18.5 Guarantor Intent
 

Without prejudice to the generality of Clause 18.4 (Waiver of Defences), each Guarantor expressly confirms that it intends that this guarantee shall
extend from time to time to any (however fundamental and of whatsoever nature and whether or not more onerous) variation, increase, extension or
addition of or to any of the Finance Documents and/or any facility or amount made available under any of the Finance Documents for the purposes
of or in connection with any of the following:  acquisitions of any nature; increasing working capital; enabling investor distributions to be made;
carrying out restructurings; refinancing existing facilities; refinancing any other indebtedness; making facilities available to new borrowers; any
other variation or extension of the purposes for which any such facility or amount might be made available from time to time; and any fees, costs
and/or expenses associated with any of the foregoing.

 
18.6 Immediate recourse
 

Each Guarantor waives any right it may have of first requiring any Finance Party (or any trustee or agent on its behalf) to proceed against or enforce
any other rights or security or claim payment from any person before claiming from that Guarantor under

 

 
 



 

this Clause 18.  This waiver applies irrespective of any law or any provision of a Finance Document to the contrary.
 
18.7 Appropriations
 

Until all amounts which may be or become payable by the Obligors under or in connection with the Finance Documents have been irrevocably paid
in full, each Finance Party (or any trustee or agent on its behalf) may:

 
 (a) refrain from applying or enforcing any other moneys, security or rights held or received by that Finance Party (or any trustee or agent on its

behalf) in respect of those amounts, or apply and enforce the same in such manner and order as it sees fit (whether against those amounts or
otherwise) and no Guarantor shall be entitled to the benefit of the same; and

 
 (b) hold in an interest-bearing suspense account any moneys received from any Guarantor or on account of any Guarantor's liability under this

Clause 18.
 
18.8 Deferral of Guarantors' rights
 

Until all amounts which may be or become payable by the Obligors under or in connection with the Finance Documents have been irrevocably paid
in full and unless the Agent otherwise directs, no Guarantor will exercise any rights which it may have by reason of performance by it of its
obligations under the Finance Documents or by reason of any amount being payable, or liability arising, under this Clause 18:

 
 (a) to be indemnified by an Obligor;
 
 (b) to claim any contribution from any other guarantor of any Obligor's obligations under the Finance Documents;
 
 (c) to take the benefit (in whole or in part and whether by way of subrogation or otherwise) of any rights of the Finance Parties under the

Finance Documents or of any other guarantee or security taken pursuant to, or in connection with, the Finance Documents by any Finance
Party;

 
 (d) to bring legal or other proceedings for an order requiring any Obligor to make any payment, or perform any obligation, in respect of which

any Guarantor has given a guarantee, undertaking or indemnity under Clause 18.1 (Guarantee and Indemnity);
 
 (e) to exercise any right of set-off against any Obligor; and/or
 
 (f) to claim or prove as a creditor of any Obligor in competition with any Finance Party.
 

If a Guarantor receives any benefit, payment or distribution in relation to such rights it shall hold that benefit, payment or distribution to the extent
necessary to enable all amounts which may be or become payable to the Finance Parties by the Obligors under or in connection with the Finance
Documents to be repaid in full for the Finance Parties and shall promptly pay or transfer the same to the Agent or as the Agent may direct for
application in accordance with Clause 31 (Payment mechanics).

 

 
 



 

18.9 Release of Guarantors' right of contribution
 

If any Guarantor (a "Retiring Guarantor") ceases to be a Guarantor in accordance with the terms of the Finance Documents for the purpose of any
sale or other disposal of that Retiring Guarantor then on the date such Retiring Guarantor ceases to be a Guarantor:

 
 (a) that Retiring Guarantor is released by each other Guarantor from any liability (whether past, present or future and whether actual or

contingent) to make a contribution to any other Guarantor arising by reason of the performance by any other Guarantor of its obligations
under the Finance Documents; and

 
 (b) each other Guarantor waives any rights it may have by reason of the performance of its obligations under the Finance Documents to take the

benefit (in whole or in part and whether by way of subrogation or otherwise) of any rights of the Finance Parties under any Finance
Document or of any other security taken pursuant to, or in connection with, any Finance Document where such rights or security are
granted by or in relation to the assets of the Retiring Guarantor.

 
18.10 Additional security
 

This guarantee is in addition to and is not in any way prejudiced by any other guarantee or security now or subsequently held by any Finance Party.
 
18.11 Dutch Guarantee Limitations
 

The guarantee, indemnity and other obligations of any Guarantor incorporated in The Netherlands under this Clause 18 shall be deemed not to be
assumed by such Guarantor to the extent that and for as long as the same constitutes unlawful financial assistance within the meaning of Section
2:98c of the Dutch Civil Code and the provisions of this Agreement and the other Finance Documents shall be construed accordingly.

 
18.12 Swiss Guarantee Limitations
 
 (a) The aggregate liability of any Guarantor incorporated in Switzerland (the "Swiss Guarantor") under this Agreement and any and all other

Finance Documents for, or with respect to, obligations of any other Obligor (other than the wholly owned direct or indirect Subsidiaries of
the Swiss Guarantor) shall not exceed the amount of the Swiss Guarantor’s freely disposable equity in accordance with Swiss law, presently
being the total assets of the Swiss Guarantor less the total of (1) the aggregate of the relevant Swiss Guarantor's liabilities, (2) the aggregate
share capital and (3) statutory reserves (including reserves for own shares and revaluations as well as capital surplus (agio)) to the extent
such reserves cannot be transferred into unrestricted, distributable reserves. The amount of freely disposable equity shall be determined on
the basis of an audited annual or interim balance sheet of the Swiss Guarantor.

 
 (b) This limitation shall only apply to the extent it is a requirement under applicable mandatory law. Such limitation shall not free the Swiss

Guarantor
 

 
 



 

 from its obligations in excess of the freely disposable equity, but merely postpone the performance date thereof until such times when the
Swiss Guarantor has again freely disposable equity if and to the extent such freely disposable equity is available. The limitation shall not
apply to the extent the Swiss Guarantor guarantees any amounts borrowed under any Finance Document which are lent by the Lenders to
wholly owned direct or indirect Subsidiaries of the Swiss Guarantor.

 
 (c) The Swiss Guarantor shall, and any holding company of the Swiss Guarantor which is a party to a Finance Document shall procure that the

Swiss Guarantor will, take and cause to be taken all and any action, including, without limitation, (1) the passing of any shareholders’
resolutions to approve any payment or other performance under this Agreement or any other Finance Documents and (2) the obtaining of
any confirmations which may be required as a matter of Swiss mandatory law in force at the time the Swiss Guarantor is required to make a
payment or perform other obligations under this Agreement or any other Finance Document, in order to allow a prompt payment of
amounts owed by the Swiss Guarantor under the Finance Documents as well as the performance by the Swiss Guarantor of other
obligations under the Finance Documents with a minimum of limitations.

 
 (d) If so required under applicable law (including tax treaties) at the time it is required to make a payment under this Agreement, the Swiss

Guarantor:
 
 (i) shall use its best efforts to ensure that such payments can be made without deduction of Swiss Withholding Tax, or with deduction

of Swiss Withholding Tax at a reduced rate, by discharging the liability to such tax by notification pursuant to applicable law
(including tax treaties) rather than payment of the tax;

 
 (ii) shall deduct the Swiss Withholding Tax at such rate (being 35% on the date hereof) as in force from time to time if the notification

procedure pursuant to sub-paragraph (i) above does not apply; or shall deduct the Swiss Withholding Tax at the reduced rate
resulting after discharge of part of such tax by notification if the notification procedure pursuant to sub-paragraph (i) applies for a
part of the Swiss Withholding Tax only; and shall pay within the time allowed any such taxes deducted to the Swiss Federal Tax
Administration; and

 
 (iii) shall promptly notify the Agent that such notification or, as the case may be, deduction has been made, and provide the Lender

with evidence that such a notification of the Swiss Federal Tax Administration has been made or, as the case may be, such taxes
deducted have been paid to the Swiss Federal Tax Administration.

 
 (e) In the case of a deduction of Swiss Withholding Tax, the Swiss Guarantor shall use its best efforts to ensure that any person that is entitled

to a full or partial refund of the Swiss Withholding Tax deducted from such payment under this Agreement or any Finance Document, will,
as soon as possible after such deduction:

 

 
 



 

 (i) request a refund of the Swiss Withholding Tax under applicable law (including tax treaties), and
 
 (ii) pay to the Agent upon receipt any amount so refunded.
 
 (f) The Agent shall co-operate with the Swiss Guarantor to secure such refund.
 
 (g) To the extent the Swiss Guarantor is required to deduct Swiss Withholding Tax pursuant to this Agreement, and if the maximum amount of

freely disposable shareholder equity pursuant to this Agreement is not fully utilized, the Swiss Guarantor will be required to pay an
additional amount so that after making any required deduction of Swiss Withholding Tax the aggregate net amount paid to the Lender is
equal to the amount which would have been paid if no deduction of Swiss Withholding Tax had been required, provided that the aggregate
amount paid (including the additional amount) shall in any event be limited to the maximum amount of freely disposable shareholder equity
pursuant to this Agreement. If a refund is made to a Finance Party, such Finance Party shall transfer the refund so received to the Swiss
Guarantor, subject to any right of set-off of the Finance Party pursuant to the Finance Documents.

 
18.13 Limitations for German Guarantors
 
 (a) To the extent that the guarantee created under this Clause 18 (the "Guarantee") is granted by a Guarantor incorporated in Germany as a

limited liability company (GmbH) (each a "German Guarantor") and the Guarantee of the German Guarantor guarantees amounts which
are owed by direct or indirect shareholders of the German Guarantor or Subsidiaries of such shareholders (with the exception of
Subsidiaries which are also Subsidiaries of the German Guarantor), the Guarantee of the German Guarantor shall be subject to certain
limitations as set out in paragraph (c) below. In relation to any other amounts guaranteed, the Guarantee of the German Guarantor remains
unlimited.

 
 (b) The provisions set out in this Clause 18 shall not apply to:
 
 (i) any amounts which correspond to funds that have been borrowed under this Agreement and have been on-lent to, or otherwise

been passed on to, the relevant German Guarantor or any of its Subsidiaries to the extent that any such amount is still outstanding
at the time the demand under the Guarantee is made against such German Guarantor or other financial accommodation made
available to, or bank guarantees issued for the benefit of creditors of, such German Guarantor or a Subsidiary of such Guarantor by
a Finance Party under the Finance Documents; and

 
 (ii) any amounts payable under the Guarantee at any time when a domination and/or profit and loss transfer agreement (in accordance

with Section 291 of the German Stock Corporation Act (Aktiengesetz)) (Beherrschungs- und Gewinnabführungsvertrag) is or
becomes effective between the relevant German Guarantor and any direct or

 

 
 



 

 indirect shareholder of that German Guarantor or Subsidiary of such shareholder as dominating entity (beherrschendes
Unternehmen) other than where despite the existence of such domination and/or profit and loss transfer agreement there would be
a violation of Sections 30 or 31 of the German Limited Liability Company Act (GmbHG).

 
 (c) To the extent that the demand under the Guarantee against a German Guarantor is made in respect of amounts in relation to which the

conditions pursuant to paragraph (a) above are fulfilled and to which paragraph (b) does not apply, the relevant German Guarantor's liability
shall be limited as follows:

 
 (i) subject to paragraphs (iii) and (iv) below, each Finance Party shall not be entitled to enforce the Guarantee to the extent that the

German Guarantor is able to demonstrate that such enforcement has the effect of:
 
 (A) reducing the German Guarantor's net assets (Nettovermögen) (the "Net Assets") to an amount less than its stated share

capital (Stammkapital); or
 
 (B) (if its Net Assets are already lower than its stated share capital) causing such amount to be further reduced,
 

and thereby contravenes the obligatory preservation of its stated share capital according to Sections 30 or 31 of the German
Limited Liabilities Company Act ("GmbHG");

 
 (ii) the value of the Net Assets shall be determined in accordance with the provisions of the German Commercial Code

(Handelsgesetzbuch) consistently applied by the German Guarantor in preparing its unconsolidated balance sheets
(Jahresabschluss according to Section 42 GmbH-Act, Sections 242, 264 German Commercial Code (Handelsgesetzbuch)) in the
previous years (subject to any permitted change in the Accounting Principles), save that:

 
 (A) the amount of any increase of the stated share capital (Stammkapital) of the German Guarantor registered after the

original date of this Agreement without the prior written consent of the Agent (acting on the instructions of the Majority
Lenders) shall be deducted from the relevant stated share capital;

 
 (B) loans provided to the relevant German Guarantor by any member of the Group shall be disregarded as far as such loans

are subordinated by law or by contract at least to the claims of the unsubordinated creditors of such German Guarantor;
and

 
 (C) loans and other liabilities incurred in violation of the provisions of this Agreement shall be disregarded;
 

 
 



 

 (iii) the limitations set out in sub-paragraph (i) above shall only apply if and to the extent that the managing director(s)
(Geschäftsführer) on behalf of the respective German Guarantor have confirmed in writing to the Agent within 10 Business Days
following the Agent's demand under the Guarantee to what extent the demanded payment fulfils the conditions pursuant to
paragraph (a) above and would cause its Net Assets to fall below its stated share capital (Stammkapital) or, if the Net Assets are
already less than the stated share capital (Stammkapital), would cause such amount to be further reduced (the "Management
Determination");

 
 (iv) if the Agent (acting on behalf of the Finance Parties) disagrees with the Management Determination, the Agent shall nevertheless

be entitled to enforce the Guarantee up to such amount which is undisputed between itself and the relevant German Guarantor in
accordance with the provisions of paragraph (iii) above. In relation to the amount which is disputed, the Agent and such German
Guarantor shall instruct a firm of auditors of international standing and reputation to determine within 30 calendar days from the
date the Agent has contested the Management Determination of the value of available Net Assets (the "Auditor's
Determination"). If the Agent and the German Guarantor do not agree on the appointment of a joint auditor within 10 Business
Days from the date the Agent (acting on behalf of the Finance Parties) has disputed the Management Determination, the Agent
shall be entitled to appoint an auditor of international standing and reputation in its reasonable discretion. The amount determined
as available in the Auditor's Determination shall be (except for manifest error) binding for all Parties. The costs of the Auditor's
Determination shall be borne by the Company;

 
 (v) if, and to the extent that, the Guarantee has been enforced without regard to the limitation set forth in paragraph (i) above because

(A) the Management Determination was not delivered within the relevant time frame or (B) the amount of the available Net Assets
calculated pursuant to the Auditor's Determination is lower than the amount stated in the Management Determination, the Finance
Parties shall upon written demand of the relevant German Guarantor to the Agent (on behalf of the Finance Parties) repay without
undue delay any amount (if and to the extent already paid to the Finance Parties) in the case of (A) above, which is necessary to
maintain such German Guarantor's stated share capital (Stammkapital), and in the case of (B) above up to and including the
amount calculated in the Auditor's Determination calculated as of the date the demand under the Guarantee was made and in
accordance with paragraphs (i) and (ii) above, provided such demand for repayment is made to the Agent within 3 months
(Ausschlussfrist) from the date the Guarantee was enforced;

 
 (vi) if pursuant to the Auditor's Determination the amount of the available Net Assets is higher than that set out in the Management
 

 
 



 

 Determination, the relevant German Guarantor shall pay such amount to the Finance Parties within 10 Business Days upon request
of the Agent (on behalf of the Finance Parties);

 
 (vii) if the German Guarantor intends to demonstrate that the enforcement of the Guarantee has led to one of the effects referred to in

paragraph (i) above, then the German Guarantor shall realise at arm's length terms to the extent necessary to satisfy the amounts
demanded under this Guarantee any and all of its assets that are shown in its balance sheet with a book value (Buchwert) which is
significantly lower than their market value and to the extent that such assets are not necessary for the relevant German Guarantor's
business (nicht betriebsnotwendig); and

 
 (viii) the limitation set out in sub-paragraph (i) above does not affect the right of the Finance Parties to claim any outstanding amount

again at a later point in time if and to the extent that sub-paragraph (i) above would allow this at that later point.
 

This Clause 18.13 shall apply mutatis mutandis if the Guarantee is granted by a German Guarantor incorporated as a limited liability
partnership (GmbH & Co. KG) in relation to the limited liability company as general partner (Komplementär) of such German Guarantor.

 
18.14 Limitations for Italian Guarantors
 
 (a) In this Clause 18.14 (Limitation for Italian Guarantors):
 

"Guarantee Date" means, in relation to any Italian Guarantor, the date it has entered into or it has acceded to, as the case may be, this
Agreement as a Guarantor.

 
"Italian Guarantor" means a Guarantor incorporated in Italy.

 
 (b) The obligations of each Italian Guarantor under this Clause 18 (Guarantee and Indemnity) in respect of (A) the obligations of any Obligor

which is not a subsidiary (pursuant to article 2359 of the Italian Civil Code) of such Italian Guarantor and (B) the obligations of any
Guarantor which is a subsidiary (pursuant to article 2359 of the Italian Civil Code) of such Italian Guarantor shall, in either case, not exceed
an amount equal to the aggregate of:

 
 (i) the aggregate amount of the Facilities made available to such Italian Guarantor (or any of its direct or indirect subsidiaries pursuant

to article 2359 of the Italian Civil Code) as Borrower under this Agreement; and
 
 (ii) the aggregate maximum amount of any intercompany loans (or other financial support in any form) advanced or made available to

such Italian Guarantor (or any of its direct or indirect subsidiaries pursuant to article 2359 of the Italian Civil Code) by any Obligor
as resulting from time to time from the latest financial statements (bilancio di

 

 
 



 

 esercizio) duly approved by the shareholders meeting of such Italian Guarantor and/or any of its direct or indirect subsidiaries, as
the case may be.

 
In any event, pursuant to article 1938 of the Italian Civil Code, the maximum amount that any Italian Guarantor may be required to pay in
respect of its obligations as Guarantor under this Agreement shall not exceed an amount equal to 150% of the aggregate of the
Commitments (or its equivalent in any other currency) from time to time made available under this Agreement.

 
18.15 Limitations on French Guarantors
 
 (a) The obligations and liabilities of any French Guarantor under the Finance Documents and in particular under this Clause 18 (Guarantee and

Indemnity) shall not include any obligation or liability which, if incurred, would constitute the provision of financial assistance within the
meaning of article L.225-216 of the French Code de Commerce and/or would constitute a misuse of corporate assets within the meaning of
article L.241-3 and L.242-6 (and by reference to this article, articles L.243-1 and L.244-1) of the French Code de Commerce or any other
law or regulation having the same effect, as interpreted by French courts.

 
 (b) The obligations and liabilities of each French Guarantor under this Clause 18  (Guarantee and Indemnity) for the obligations under the

Finance Documents of any other Obligor which is not a Subsidiary of such French Guarantor shall be limited, at any time to an amount
equal to the aggregate of all amounts directly or indirectly borrowed under this Agreement by such other Obligor to the extent directly or
indirectly on-lent to such French Guarantor under intercompany loan agreements and outstanding at the date a payment is to be made by
such French Guarantor under this Clause 18 (Guarantee and Indemnity); it being specified that any payment made by a French Guarantor
under this Clause 18 (Guarantee and Indemnity) in respect of the obligations of such Obligor shall reduce pro tanto the outstanding amount
of the intercompany loans due by such French Guarantor under the intercompany loan agreements referred to above and that any repayment
of the intercompany loans by the French Guarantor shall reduce pro tanto the amount payable under this Clause 18 (Guarantee and
Indemnity).

 
 (c) The obligations and liabilities of each French Guarantor under this Clause 18 (Guarantee and Indemnity) for the obligations under the

Finance Documents of any other Obligor which is its Subsidiary shall not be limited and shall therefore cover all amounts due by such
Obligor as Borrower and/or as Guarantor. However, where such Subsidiary is itself a Guarantor which guarantees the obligations of a
member of the Group which is not a Subsidiary of the relevant French Guarantor, the amounts payable by such French Guarantor under this
paragraph (c) in respect of the obligations of this Subsidiary as Guarantor, shall be limited as set out in paragraph (b) above.

 
 (d) It is acknowledged that no French Guarantor is acting jointly and severally with the other Guarantors and no French Guarantor shall

therefore be considered as "co-débiteur solidaire" as to its obligations pursuant to the guarantee given pursuant to this Clause 18
(Guarantee and Indemnity).

 
 

 
 



 

SECTION 8
 

REPRESENTATIONS, UNDERTAKINGS AND EVENTS OF DEFAULT
 
19. REPRESENTATIONS
 

Each Obligor makes the representations and warranties set out in this Clause 19 to each Finance Party on the date of this Agreement.
 
19.1 Status
 
 (a) It is a corporation, a limited liability company or a partnership with limited liability, duly incorporated or, in the case of a partnership, and

validly existing under the law of its jurisdiction of incorporation.
 
 (b) It and each of its Subsidiaries has the power to own its assets and carry on its business as it is being conducted.
 
19.2 Binding obligations
 

The obligations expressed to be assumed by it in each Finance Document are, subject to any general principles of law limiting its obligations, which
are specifically referred to in any legal opinion delivered pursuant to Clause 4 (Conditions of Utilisation) or Clause 25 (Changes to the Obligors),
legal, valid, binding and enforceable obligations.

 
19.3 Non-conflict with other obligations
 

The entry into and performance by it of, and the transactions contemplated by, the Finance Documents do not and will not conflict with:
 
 (a) any law or regulation applicable to it;
 
 (b) it or any of its Subsidiaries' constitutional documents; or
 
 (c) any agreement or instrument binding upon it or any of its Subsidiaries or any of its or any of its Subsidiaries' assets.
 
19.4 Power and authority
 

It has the power to enter into, perform and deliver, and has taken all necessary action to authorise its entry into, performance and delivery of, the
Finance Documents to which it is a party and the transactions contemplated by those Finance Documents.

 
19.5 Validity and admissibility in evidence
 

All Authorisations required or desirable:
 
 (a) to enable it lawfully to enter into, exercise its rights and comply with its obligations in the Finance Documents to which it is a party; and
 

 
 



 

 (b) to make the Finance Documents to which it is a party admissible in evidence in each Relevant Jurisdiction,
 

have been obtained or effected and are in full force and effect.
 
19.6 Governing law and enforcement
 

Subject to any matters which are set out as qualifications or reservations as to matters of law of general application in any legal opinion delivered
pursuant to Clause 4.1 (Initial conditions precedent) or Clause 25 (Changes to the Obligors):

 
 (a) the choice of governing law of each of the Finance Documents will be recognised and enforced in its Relevant Jurisdiction; and
 
 (b) any judgment obtained in relation to a Finance Document in the jurisdiction of the governing law of that Finance Document will be

recognised and enforced in its Relevant Jurisdiction.
 
19.7 Insolvency
 

No:
 
 (a) corporate action, legal proceeding or other procedure or step described in paragraph (a) of Clause 23.7 (Insolvency proceedings); or
 
 (b) creditors' process described in Clause 23.9 (Creditors' process),
 

has been taken or, to the knowledge of the Company, threatened in relation to it or any other member of the Group and none of the circumstances
described in Clause  23.6 (Insolvency) applies to it or any other member of the Group. None of the circumstances set out in either (i) Articles 2446
and 2447, or (ii) Articles 2482-bis and 2482-ter of the Italian Civil Code have arisen in respect to any Italian Obligor.

 
19.8 No filing or stamp taxes
 

Under the law of each Relevant Jurisdiction it is not necessary that the Finance Documents be filed, recorded or enrolled with any court or other
authority in that jurisdiction or that any stamp, registration or similar tax be paid on or in relation to the Finance Documents or the transactions
contemplated by the Finance Documents.

 
19.9 Deduction of Tax
 

It is not required to make any deduction for or on account of Tax from any payment it may make under any Finance Document to a Lender.
 
19.10 No default
 
 (a) No Event of Default is continuing or might reasonably be expected to result from the making of any Utilisation.
 
 (b) No other event or circumstance is outstanding which constitutes a default under any other agreement or instrument which is binding on it or

any of its
 

 
 



 

 Subsidiaries or to which its (or any of its Subsidiaries') assets are subject which might have a Material Adverse Effect.
 
19.11 No misleading information
 
 (a) The Base Case Model has been prepared in accordance with the Accounting Principles as applied to the Original Financial Statements, and

the financial projections contained in the Base Case Model have been prepared on the basis of recent historical information, are fair and
based on reasonable assumptions that, in the opinion of the Company were reasonable at the time they were made.

 
 (b) All other written information provided by any member of the Group (including its advisers) to a Finance Party was true, complete and

accurate in all material respects as at the date it was provided and is not misleading in any respect.
 
19.12 Financial statements
 
 (a) Its Original Financial Statements were prepared in accordance with GAAP consistently applied.
 
 (b) Its Original Financial Statements fairly represent its financial condition and operations (consolidated in the case of the Company) during the

relevant Financial Year.
 
 (c) There has been no material adverse change in its business or financial condition (or the business or consolidated financial condition of the

Group, in the case of the Company) since the date on which its Original Financial Statements are stated to have been prepared.
 
19.13 No proceedings pending or threatened
 

No litigation, arbitration or administrative proceedings of or before any court, arbitral body or agency which, if adversely determined, might
reasonably be expected to have a Material Adverse Effect has (to the best of its knowledge and belief) been started or threatened against any member
of the Group (or against the directors of any member of the Group).

 
19.14 No breach of laws
 
 (a) It has not and none of its Subsidiaries has breached any law or regulation which breach has or is reasonably likely to have a Material

Adverse Effect.
 
 (b) No labour disputes are current or, to the best of its knowledge and belief (having made due and careful enquiry), threatened against any

member of the Group which have or are reasonably likely to have a Material Adverse Effect.
 
19.15 Environmental compliance
 

Each member of the Group has performed and observed in all material respects all Environmental Law, Environmental Permits and all other material
covenants,

 

 
 



 

conditions, restrictions or agreements directly or indirectly concerned with any contamination, pollution or waste or the release or discharge of any
toxic or hazardous substance in connection with any real property which is or was at any time owned, leased or occupied by any member of the
Group or on which any member of the Group has conducted any activity where failure to do so might reasonably be expected to have a Material
Adverse Effect.

 
19.16 Environmental Claims
 

No Environmental Claim has been commenced or (to the best of its knowledge and belief) is threatened against any member of the Group where that
claim would be reasonably likely, if determined against that member of the Group, to have a Material Adverse Effect.

 
19.17 Taxation
 
 (a) It and each of its Subsidiaries has duly and punctually paid and discharged all Taxes imposed upon it or its assets within the time period

allowed without incurring material penalties (except to the extent that (i) payment is being contested in good faith, (ii) it has maintained
adequate reserves for those Taxes and (iii) payment can be lawfully withheld).

 
 (b) It is not materially overdue in the filing of any Tax returns.
 
 (c) No material claims are being or are reasonably likely to be asserted against it with respect to Taxes.
 
19.18 Security and Financial Indebtedness
 
 (a) No Security exists over all or any of the present or future assets of any member of the Group other than any Security permitted under Clause

22.9 (Negative Pledge).
 
 (b) No member of the Group has any Financial Indebtedness outstanding other than as permitted under Clause 22.18 (Indebtedness).
 
19.19 Ranking
 

The Transaction Security has or will have first ranking priority and it is not subject to any prior ranking or pari passu ranking Security.
 
19.20 Good title to assets
 

It and each Material Company has good, valid and marketable title to, or valid leases or licences of, and all appropriate Authorisations to use, the
assets necessary to carry on its business as presently conducted.

 
19.21 Legal and beneficial owner
 

It is the absolute legal owner and beneficial owner of the assets subject to the Transaction Security.
 

 
 



 

19.22 Shares
 

The shares which are subject to the Transaction Security are fully paid and not subject to any option to purchase or similar rights. The constitutional
documents of companies whose shares are subject to the Transaction Security do not and could not restrict or inhibit any transfer of those shares on
creation or on enforcement of the Transaction Security.

 
19.23 Intellectual Property
 

It and each of its Subsidiaries:
 
 (a) is the sole legal and beneficial owner of or has licensed to it all the Intellectual Property which is material in the context of its business and

which is required by it in order to carry on its business as it is being conducted and contemplated in the Base Case Model;
 
 (b) does not, in carrying on its businesses, infringe any Intellectual Property of any third party in any respect which has or is reasonably likely

to have a Material Adverse Effect; and
 
 (c) has taken all formal or procedural actions (including payment of fees) required to maintain any material Intellectual Property owned by it.
 
19.24 Group Structure
 

The Group Structure Chart delivered to the Agent pursuant to Schedule 2 (Conditions Precedent) is true, complete and accurate.
 
19.25 Obligors
 
 (a) Each Subsidiary of the Company incorporated in The Netherlands, Germany, France, Italy, Japan and Switzerland is or will be an Obligor

on the date of this Agreement.
 
 (b) The aggregate of earnings before interest, tax, depreciation and amortisation (calculated on the same basis as EBITDA (as defined in Clause

21 (Financial Covenants)), the aggregate Current Assets and turnover of the Guarantors on the date of this Agreement (calculated on an
unconsolidated basis and excluding all intra-Group items and investments in Subsidiaries of any member of the Group) is not less than 80%
of EBITDA, as defined in Clause 21 (Financial Covenants) and 70% of the consolidated Current Assets and turnover of the Group.

 
19.26 Accounting reference date
 

The Accounting Reference Date of each member of the Group is 31 December.
 

 
 



 

19.27 Centre of main interests and establishments
 

It has its' "centre of main interests" (as that term is used in Article 3(1) of The Council of the European Union Regulation No. 1346/2000 on
Insolvency Proceedings (the "Regulation") in the jurisdiction of its incorporation.

 
19.28 No adverse consequences
 
 (a) It is not necessary under the laws of its Relevant Jurisdictions:
 
 (i) in order to enable any Finance Party to enforce its rights under any Finance Document; or
 
 (ii) by reason of the execution of any Finance Document or the performance by it of its obligations under any Finance Document,
 

that any Finance Party should be licensed, qualified or otherwise entitled to carry on business in any of its Relevant Jurisdictions.
 
 (b) No Finance Party is or will be deemed to be resident, domiciled or carrying on business in its Relevant Jurisdictions by reason only of the

execution, performance and/or enforcement of any Finance Document.
 
19.29 Holding and Dormant Companies
 
 (a) Except:
 
 (i) as may arise under the Finance Documents; or
 
 (ii) as permitted under paragraph (b)(ix) of Clause 22.16 (Loans and Guarantees),
 

the Company has not traded or incurred any liabilities or commitments (actual or contingent, present or future) other than in the case of it
acting as a Holding Company of the Group.

 
 (b) Each of Brand Loyalty PH Inc., Brand Loyalty Korea Co. Ltd. and Brand Loyalty Australia Pty Ltd. is a Dormant Subsidiary.
 
19.30 Repetition
 

The Repeating Representations are deemed to be made by each Obligor (by reference to the facts and circumstances then existing) on:
 
 (a) the date of each Utilisation Request and the first day of each Interest Period; and
 
 (b) in the case of an Additional Obligor, the day on which it becomes (or it is proposed that it becomes) an Additional Obligor.
 

 
 



 

20. INFORMATION UNDERTAKINGS
 

The undertakings in this Clause 20 remain in force from the date of this Agreement for so long as any amount is outstanding under the Finance
Documents or any Commitment is in force.

 
20.1 Financial statements
 

The Company shall supply to the Agent in sufficient copies for all the Lenders:
 
 (a) as soon as the same become available, but in any event within 150 days after the end of each of its Financial Years its audited consolidated

financial statements for that Financial Year; and
 
 (b) as soon as the same become available, but in any event within 45 days after the end of each Financial Quarter of each of its Financial Years;
 
 (i) its consolidated financial statements for that period; and
 
 (ii) the financial statements (consolidated if appropriate) of each Obligor for that period.
 
20.2 Compliance Certificate
 
 (a) The Company shall supply to the Agent, with each set of financial statements delivered pursuant to paragraph (a)(i) or (b)(i) of Clause 20.1

(Financial statements), a Compliance Certificate setting out (in reasonable detail) computations as to compliance with Clause 21 (Financial
covenants)  and Clause 22.31 (Guarantors) as at the date at which those financial statements were drawn up.

 
 (b) Each Compliance Certificate shall be signed by one or more directors of the Company and, if required to be delivered with the financial

statements delivered pursuant to paragraph (a)(i) of Clause 20.1 (Financial statements), shall be reported on by the Company's auditors in
the form agreed by the Company and the Lenders before the Effective Date.

 
20.3 Requirements as to financial statements
 
 (a) The Company shall procure that each set of financial statements delivered pursuant to Clause 20.1 (Financial statements) includes a balance

sheet, profit and loss account, cashflow statement and a consolidation sheet (consolidatiestaat) of the Group, in each case, in a form agreed
between the Agent (acting on the instructions of the Lenders) and the Company.

 
 (b) The Company shall procure that each set of the financial statements delivered pursuant to paragraph (a) of Clause 20.1 (Financial

statements) shall be audited by the Company's auditors and accompanied by an unqualified opinion by such auditors.
 
 (c) The Company shall procure that each set of financial statements delivered pursuant to paragraph (b) of Clause 20.1 (Financial statements)

includes:
 

 
 



 

 (i) a cash flow forecast in respect of the Group relating to the 3 month period commencing at the end of the relevant Financial Quarter
in form and substance acceptable to the Majority Lenders; and

 
 (ii) a detailed report on stock in transit and account receivables in form and substance acceptable to the Majority Lenders.
 
 (d) Each set of financial statements delivered by the Company pursuant to Clause 20.1 (Financial statements) shall be:
 
 (i) certified by a director of the Company as fairly representing its financial condition as at the date at which those financial

statements were drawn up; and
 
 (ii) accompanied by a statement by a director of the Company comparing actual performance for the period to which the financial

statements relate to:
 
 (A) the projected performance for that period set out in the Budget; and
 
 (B) the actual performance for the corresponding period in the preceding Financial Year of the Group.
 
 (e) The Company shall procure that each set of financial statements delivered pursuant to Clause 20.1 (Financial statements) is prepared using

GAAP.
 
 (f)
 (i) The Company shall procure that each set of financial statements of an Obligor delivered pursuant to Clause 20.1 (Financial

statements) is prepared using GAAP and accounting practices and financial reference periods consistent with those applied in the
preparation of the Original Financial Statements for that Obligor unless, in relation to any set of financial statements, it notifies the
Agent that there has been a change in GAAP or the accounting practices or reference periods, and its auditors (or, if appropriate,
the auditors of the Obligor) deliver to the Agent:

 
 (A) a description of any change necessary for those financial statements to reflect the GAAP, accounting practices and

reference periods upon which that Obligor's Original Financial Statements were prepared; and
 
 (B) sufficient information, in form and substance as may be reasonably required by the Agent, to enable the Lenders to

determine whether Clause 21 (Financial covenants) has been complied with and make an accurate comparison between
the financial position indicated in those financial statements and that Obligor's Original Financial Statements.

 

 
 



 

 (ii) If the Company notifies the Agent of a change in accordance with paragraph (i) above then the Company and Agent shall enter into
negotiations in good faith with a view to agreeing:

 
 (A) whether or not the change might result in any material alteration in the commercial effect of any of the terms of this

Agreement; and
 
 (B) if so, any amendments to this Agreement which may be necessary to ensure that the change does not result in any material

alteration in the commercial effect of those terms,
 

and if any amendments are agreed they shall take effect and be binding on each of the Parties in accordance with their terms.
 

Any reference in this Agreement to "those financial statements" shall be construed as a reference to those financial statements as adjusted to
reflect the basis upon which the Original Financial Statements were prepared.

 
20.4 Budget
 
 (a) The Company shall supply to the Agent in sufficient copies for all the Lenders, as soon as the same become available but in any event not

later than 15 days before the start of each of its Financial Years, an annual consolidated Budget for that Financial Year and for the first time
for the Financial Year 2012.

 
 (b) The Company shall ensure that each Budget:
 
 (i) is in a form reasonably acceptable to the Agent and includes a projected consolidated profit and loss and cashflow statement for the

Group and projected financial covenant calculations; and
 
 (ii) is prepared in accordance with GAAP and the accounting practices and financial reference periods applied to financial statements

under Clause  20.1 (Financial statements); and
 
 (iii) has been approved by the board of directors of the Company.
 
 (c) If the Company updates or changes the Budget, it shall within not more than 20 days of the update or change being made deliver to the

Agent, in sufficient copies for each of the Lenders, such updated or changed Budget together with a written explanation of the main changes
in that Budget.

 
20.5 Group companies
 

The Company shall, at the request of the Agent, supply to the Agent a report issued by its auditors stating and confirming that, as at the end of the
then most recently ended Financial Year, the aggregate of earnings before interest, tax, depreciation and amortisation (calculated on the same basis as
EBITDA, as defined in Clause 21 (Financial Covenants)), aggregate Current Assets and turnover of the Guarantors (calculated on an unconsolidated
basis and excluding all intra-Group items and

 

 
 



 

investments in Subsidiaries of any member of the Group) is not less than 80% of EBITDA (as defined in Clause 21 (Financial Covenants)) and 70%
of the consolidated Current Assets and turnover of the Group.

 
20.6 Presentations
 

At least two times in every Financial Year (or more frequently if requested to do so by the Agent if a Default has occurred or is likely to occur), at
least one director of the Company (whom shall be either the chief executive officer or the chief financial officer) must give a presentation to the
Finance Parties about the on-going business and financial performance of the Group.

 
20.7 Year-end
 

The Company shall not change its Accounting Reference Date.
 
20.8 Information:  miscellaneous
 

The Company shall supply to the Agent (in sufficient copies for all the Lenders, if the Agent so requests):
 
 (a) once every quarter a detailed specification of stock held by the Group detailing, among others, (i) the type of products, (ii) the value per

item calculated on the basis of the gross amount of the aggregate relevant stock, (iii) if the product is earmarked for a running loyalty
program or a potential loyalty program, (iv) if the product can be returned to the relevant supplier for the full amount of the original
purchase price of such product and (v) if the products are obsolete or not;

 
 (b) once every quarter a specification of accounts payable by Brand Loyalty Sourcing B.V. or, if  any other member of the Group has the

majority of accounts payable of the Group, by such other member of the Group;
 
 (c) promptly upon becoming aware of them, the details of any litigation, arbitration or administrative proceedings which are current, threatened

or pending against any member of the Group, and which might, if adversely determined, have a Material Adverse Effect;
 
 (d) promptly, such information as the Security Agent may reasonably require about the Charged Property and compliance of the Obligors with

the terms of any Security Documents;
 
 (e) promptly, such further information regarding the financial condition, business and operations of any member of the Group as any Finance

Party (through the Agent) may reasonably request;
 
 (f) promptly, such further information as may be required by applicable banking supervisory laws and regulations and/or in line with standard

banking practice; and
 

 
 



 

 (g) promptly, all relevant information in respect of developments relating to the transfer of any shares in the capital of the Company (not
currently held by Alliance Data Systems Corporation) to Alliance Data Systems Corporation.

 
20.9 Notification of default
 
 (a) Each Obligor shall notify the Agent of any Default (and the steps, if any, being taken to remedy it) promptly upon becoming aware of its

occurrence (unless that Obligor is aware that a notification has already been provided by another Obligor).
 
 (b) Promptly upon a request by the Agent, the Company shall supply to the Agent a certificate signed by two of its directors or Senior

Management on its behalf certifying that no Default is continuing (or if a Default is continuing, specifying the Default and the steps, if any,
being taken to remedy it).

 
20.10 Use of websites
 
 (a) The Company may satisfy its obligation under this Agreement to deliver any information in relation to those Lenders ( the "Website

Lenders") who accept this method of communication by posting this information onto an electronic website designated by the Company
and the Agent (the "Designated Website") if:

 
 (i) the Agent expressly agrees (after consultation with each of the Lenders) that it will accept communication of the information by

this method;
 
 (ii) both the Company and the Agent are aware of the address of and any relevant password specifications for the Designated Website;

and
 
 (iii) the information is in a format previously agreed between the Company and the Agent.
 

If any Lender (a "Paper Form Lender") does not agree to the delivery of information electronically then the Agent shall notify the
Company accordingly and the Company shall supply the information to the Agent (in sufficient copies for each Paper Form Lender) in
paper form.  In any event the Company shall supply the Agent with at least one copy in paper form of any information required to be
provided by it.

 
 (b) The Agent shall supply each Website Lender with the address of and any relevant password specifications for the Designated Website

following designation of that website by the Company and the Agent.
 
 (c) The Company shall promptly upon becoming aware of its occurrence notify the Agent if:
 
 (i) the Designated Website cannot be accessed due to technical failure;
 
 (ii) the password specifications for the Designated Website change;
 

 
 



 

 (iii) any new information which is required to be provided under this Agreement is posted onto the Designated Website;
 
 (iv) any existing information which has been provided under this Agreement and posted onto the Designated Website is amended; or
 
 (v) the Company becomes aware that the Designated Website or any information posted onto the Designated Website is or has been

infected by any electronic virus or similar software.
 

If the Company notifies the Agent under paragraph (c)(i) or paragraph (c)(v) above, all information to be provided by the Company under
this Agreement after the date of that notice shall be supplied in paper form unless and until the Agent and each Website Lender is satisfied
that the circumstances giving rise to the notification are no longer continuing.

 
 (d) Any Website Lender may request, through the Agent, one paper copy of any information required to be provided under this Agreement

which is posted onto the Designated Website. The Company shall comply with any such request within ten Business Days.
 
20.11 "Know your customer" checks
 
 (a) If:
 
 (i) the introduction of or any change in (or in the interpretation, administration or application of) any law or regulation made after the

date of this Agreement;
 
 (ii) any change in the status of an Obligor, the composition of the shareholders of an Obligor or any shareholder obtaining more than

25% of the shares in an Obligor after the date of this Agreement; or
 
 (iii) a proposed assignment or transfer by a Lender of any of its rights and obligations under this Agreement to a party that is not a

Lender prior to such assignment or transfer,
 

obliges the Agent or any Lender (or, in the case of paragraph (iii) above, any prospective new Lender) to comply with "know your
customer" or similar identification procedures in circumstances where the necessary information is not already available to it, each Obligor
shall promptly upon the request of the Agent or any Lender supply, or procure the supply of, such documentation and other evidence as is
reasonably requested by the Agent (for itself or on behalf of any Lender) or any Lender (for itself or, in the case of the event described in
paragraph (iii) above, on behalf of any prospective new Lender) in order for the Agent, such Lender or, in the case of the event described in
paragraph (iii) above, any prospective new Lender to carry out and be satisfied it has complied with all necessary "know your customer" or
other similar checks under all applicable laws and regulations pursuant to the transactions contemplated in the Finance Documents.

 

 
 



 

 (b) Each Lender shall promptly upon the request of the Agent supply, or procure the supply of, such documentation and other evidence as is
reasonably requested by the Agent (for itself) in order for the Agent to carry out and be satisfied it has complied with all necessary "know
your customer" or other similar checks under all applicable laws and regulations pursuant to the transactions contemplated in the Finance
Documents.

 
 (c) The Company shall, by not less than ten Business Days' prior written notice to the Agent, notify the Agent (which shall promptly notify the

Lenders) of its intention to request that one of its Subsidiaries becomes an Additional Obligor pursuant to Clause 25 (Changes to the
Obligors).

 
 (d) Following the giving of any notice pursuant to paragraph (c) above, if the accession of such Additional Obligor obliges the Agent or any

Lender to comply with "know your customer" or similar identification procedures in circumstances where the necessary information is not
already available to it, the Company shall promptly upon the request of the Agent or any Lender supply, or procure the supply of, such
documentation and other evidence as is reasonably requested by the Agent (for itself or on behalf of any Lender) or any Lender (for itself or
on behalf of any prospective new Lender) in order for the Agent or such Lender or any prospective new Lender to carry out and be satisfied
it has complied with all necessary "know your customer" or other similar checks under all applicable laws and regulations pursuant to the
accession of such Subsidiary to this Agreement as an Additional Obligor.

 
20.12 FATCA Information
 
 (a) Subject to paragraph (c) below, each Party shall, within ten Business Days of a reasonable request by another Party:
 
 (i) confirm to that other Party whether it is:
 
 (A) a FATCA Exempt Party; or
 
 (B) not a FATCA Exempt Party; and
 
 (ii) supply to that other Party such forms, documentation and other information relating to its status under FATCA (including its

applicable passthru percentage or other information required under the Treasury Regulations or other official guidance including
intergovernmental agreements) as that other Party reasonably requests for the purposes of that other Party's compliance with
FATCA.

 
 (b) If a Party confirms to another Party pursuant to paragraph (a)(i) above that it is a FATCA Exempt Party and it subsequently becomes aware

that it is not, or has ceased to be a FATCA Exempt Party, that Party shall notify that other Party reasonably promptly.
 
 (c) Paragraph (a) above shall not oblige any Finance Party to do anything which would or might in its reasonable opinion constitute a breach

of:
 
 (i) any law or regulation;
 

 
 



 

 (ii) any policy of that Finance Party;
 
 (iii) any fiduciary duty; or
 
 (iv) any duty of confidentiality.
 
 (d) If a Party fails to confirm its status or to supply forms, documentation or other information requested in accordance with paragraph (a)

above (including, for the avoidance of doubt, where paragraph (c) above applies), then:
 
 (i) if that Party failed to confirm whether it is (and/or remains) a FATCA Exempt Party then such Party shall be treated for the

purposes of the Finance Documents as if it is not a FATCA Exempt Party; and
 
 (ii) if that Party failed to confirm its applicable passthru percentage then such Party shall be treated for the purposes of the Finance

Documents (and payments made thereunder) as if its applicable passthru percentage is 100%,
 

until (in each case) such time as the Party in question provides the requested confirmation, forms, documentation or other information.
 
21. FINANCIAL COVENANTS
 
21.1 Financial definitions
 

In this Clause 21:
 

"Borrowings" means, at any time, the aggregate outstanding principal, capital or nominal amount (and any fixed or minimum premium payable on
prepayment or redemption) of any indebtedness of members of the Group for or in respect of:

 
 (a) moneys borrowed and debit balances at banks or other financial institutions;
 
 (b) any acceptances under any acceptance credit or bill discount facility (or dematerialised equivalent);
 
 (c) any note purchase facility or the issue of bonds, notes, debentures, loan stock or any similar instrument;
 
 (d) any Finance Lease;
 
 (e) receivables sold or discounted (other than any receivables to the extent they are sold on a non-recourse basis and meet any requirements for

de-recognition under GAAP);
 
 (f) any counter-indemnity obligation in respect of a guarantee, bond, standby or documentary letter of credit or any other instrument issued by

a bank or financial institution in respect of an underlying liability of an entity which is not a member of the Group which liability would fall
within one of the other paragraphs of this definition;

 

 
 



 

 (g) any amount raised by the issue of shares which are redeemable (other than at the option of the issuer) before the Termination Date or are
otherwise classified as borrowings under GAAP;

 
 (h) any amount raised under any other transaction (including any forward sale or purchase agreement, sale and sale back or sale and leaseback

agreement) having the commercial effect of a borrowing or otherwise classified as borrowings under GAAP; and
 
 (i) (without double counting) the amount of any liability in respect of any guarantee or indemnity for any of the items referred to in paragraphs

(a) to (h) above.
 

"EBIT" means, in respect of any Relevant Period, the consolidated operating profit of the Group before taxation after deducting the amount of any
profit (or adding back the amount of any loss) of any member of the Group which is attributable to minority interests.

 
"EBITDA" means, in respect of any Relevant Period, EBIT for that Relevant Period after adding back any amount attributable to the amortisation,
depreciation or impairment of assets of members of the Group (and taking no account of the reversal of any previous impairment charge made in that
Relevant Period) before taking into account any Exceptional Items provided that the aggregate amount of Exceptional Items in respect of any
Relevant Period that may be taken into account for the purpose of calculating EBITDA may not exceed EUR 2,500,000 (or its equivalent).

 
"Exceptional Items" means any exceptional, one off, non-recurring or extraordinary items which represent gains or losses including those arising
on:

 
 (a) the restructuring of the activities of an entity and reversals of any provisions for the cost of restructuring;
 
 (b) disposals, revaluations, write downs or impairment of non-current assets or any reversal of any write down or impairment;
 
 (c) disposals of assets associated with discontinued operations; and
 
 (d) a sale and transfer of the shares in the capital of the Company to the extent permitted under the terms of this Agreement.
 

"Finance Lease" means any lease or hire purchase contract which would, in accordance with GAAP, be treated as a finance or capital lease.
 

"Financial Quarter" means the period commencing on the day after one Quarter Date and ending on the next Quarter Date.
 

"Financial Year" means the annual accounting period of the Group ending on or about 31 December in each year.
 

"Quarter Date" means each of 31 March, 30 June, 30 September and 31 December.
 

 
 



 

"Relevant Period" means each period of twelve months ending on the last day of the Company's Financial Year and each period of twelve months
ending on the last day of each Financial Quarter.

 
"Senior Net Leverage" means, in respect of any Relevant Period, the ratio of Senior Total Net Debt on the last of that Relevant Period to EBITDA
in respect of that Relevant Period.

 
"Senior Total Net Debt" means, at any time, the aggregate amount of all obligations of members of the Group for or in respect of Borrowings at that
time but:

 
 (a) excluding any such obligations to any other member of the Group;
 
 (b) excluding the Deutsche Bank Permitted Financial Indebtedness;
 
 (c) including, in the case of Finance Leases only, their capitalised value; and
 
 (d) deducting the aggregate amount of Cash and Cash Equivalent Investments held by any Obligors at that time,
 

and so that no amount shall be included or excluded more than once.
 
21.2 Financial condition
 

The Company shall ensure that:
 
 (a) Senior Net Leverage: Senior Net Leverage in respect of any Relevant Period specified in column 1 below shall not exceed the ratio set out

in column 2 below opposite that Relevant Period
 

Column 1
Relevant Period

Column 2
Ratio

  
The Relevant Period ending on 31 December 2013 3.00:1.00

  
The Relevant Period ending on 31 March 2014 2.75:1.00

  
Any Relevant Period ending after 31 March 2014 but on or before 31 December 2014 2.15:1.00

  
Any Relevant Period ending after 31 December 2014 2.00:1.00

 
 (b) Minimum EBITDA: EBITDA in respect of any Relevant Period commencing on (and including) the Relevant Period:
 
 (i) expiring on 31 December 2013 up to and including the Relevant Period expiring on 31 March 2014 shall not be less than EUR

40,000,000; and
 

 
 



 

 (ii) expiring on 30 June 2014 and any Relevant Period thereafter shall not be less than EUR 45,000,000.
 
21.3 Financial testing
 

The financial covenants set out in Clause 21.2 (Financial condition) shall be tested by reference to each of the financial statements and/or each
Compliance Certificate delivered pursuant to Clause 20.2 (Compliance Certificate).

 
21.4 Equity cure
 
 
 (a) Subject to paragraphs (b) to and including (d) below, the Company may elect to use the net proceeds received by it in cash of any New

Equity and/or Subordinated Shareholder Loan (the "Equity Cure Amount") to remedy non-compliance with the requirement set out in
paragraph (a) of Clause 21.2 (Financial condition) by electing to deduct the Equity Cure Amount required to remedy that non-compliance
from Senior Total Net Debt in the manner set out in paragraph (d) below.

 
 
 (b) The Equity Cure Amount may only be taken into account to remedy non-compliance with the requirement set out in paragraph (a) of Clause

21.2 (Financial condition) if each of the following conditions is satisfied:
 
 (i) the Company elects to apply the proceeds as a remedy before the date which is 15 Business Days of the earlier of:
 
 (A) the Company becoming aware of the failure to comply; and
 
 (B) the date of delivery of the Compliance Certificate relating to the financial statements for the last Financial Quarter of the

Relevant Period (the "Relevant Quarter Date") to which the non-compliance relates;
 
 (ii) the election is made by written notice of the Company (signed by a director) to the Agent (the "Election Notice") and certifies the

Equity Cure Amount received in cash by the Company and specifies the Relevant Period in respect of which they are to be taken
into account; and

 
 (iii) the Election Notice is accompanied by a revised Compliance Certificate showing compliance with the requirement as set out in

paragraph (a) of Clause 21.2 (Financial condition) after taking into account the Equity Cure Amount used to remedy that non-
compliance.

 
 (c) The Company may not, other than with the prior written consent of all the Lenders, make an election pursuant to paragraph (a) above more

than once during the lifetime of the Facilities.
 
 (d) For the purposes of this Clause 22, the Equity Cure Amount shall, solely for the purpose of testing the financial covenants, be deemed to be

applied such that Senior Total Net Debt for the Relevant Period ending on the Relevant Quarter Date shall be reduced by the Equity Cure
Amount provided that for

 

 
 



 

 
 each subsequent Relevant Period, Senior Total Net Debt shall be calculated on the basis of the actual Senior Total Net Debt as at the end of

such subsequent Relevant Period.
 
22. GENERAL UNDERTAKINGS
 

The undertakings in this Clause 22 remain in force from the date of this Agreement for so long as any amount is outstanding under the Finance
Documents or any Commitment is in force.

 
22.1 Authorisations
 

Each Obligor shall promptly:
 
 (a) obtain, comply with and do all that is necessary to maintain in full force and effect; and
 
 (b) supply copies certified by the directors of the Company to the Agent of,
 

any Authorisation required under any law or regulation of the Relevant Jurisdictions to enable it to perform its obligations under the Finance
Documents and to ensure the legality, validity, enforceability or admissibility in evidence in each Relevant Jurisdiction of any Finance Document.

 
22.2 Compliance with laws
 

Each Obligor shall comply in all respects with all laws to which it may be subject, if failure so to comply would materially impair its ability to
perform its obligations under the Finance Documents.

 
22.3 Environmental compliance
 

Each Obligor shall (and the Company shall ensure that each other member of the Group will) comply in all material respects with all Environmental
Law and obtain and maintain any Environmental Permits and take all reasonable steps in anticipation of known or expected future changes to or
obligations under the same where failure to do so might reasonably be expected to have a Material Adverse Effect.

 
22.4 Environmental Claims
 

The Company shall inform the Agent in writing as soon as reasonably practicable upon becoming aware of:
 
 (a) any Environmental Claim that has been commenced or (to the best of its knowledge and belief) is threatened against any member of the

Group; or
 
 (b) any facts or circumstances which will or are reasonably likely to result in any Environmental Claim being commenced or threatened against

any member of the Group,
 

where the claim would be reasonably likely, if determined against that member of the Group, to have a Material Adverse Effect.
 

 
 



 

22.5 Taxation
 

Each Obligor shall (and the Company shall ensure that each other member of the Group will) duly and punctually pay and discharge all Taxes
imposed upon it or its assets within the time period allowed without incurring material penalties (except to the extent that (a) such payment is being
contested in good faith, (b) adequate reserves are being maintained for those Taxes and (c) such payment can be lawfully withheld).

 
22.6 Merger
 

No Obligor shall (and the Company shall ensure that no other member of the Group will) enter into any amalgamation, demerger, merger,
consolidation or corporate reconstruction (which shall include, for the avoidance of doubt, any change to the nature of an Obligor's legal personality,
status or company type).

 
22.7 Change of business
 

The Company shall procure that no substantial change is made to the general nature of the business of the Company, the Obligors or the Group taken
as a whole from that carried on by the Group at the date of this Agreement.

 
22.8 Acquisitions
 
 (a) No Obligor shall (and the Company shall ensure that no other member of the Group will) acquire a company or any shares or securities or a

business or undertaking (or, in each case, any interest in any of them).
 
 (b) Paragraph (a) above does not apply to an acquisition of a company, of shares, securities or a business or undertaking (or, in each case, any

interest in any of them) or the incorporation of a company which is:
 
 (i) an acquisition by a member of the Group of an asset sold, leased, transferred or otherwise disposed of by another member of the

Group in circumstances constituting a disposal permitted under Clause 22.14 (Disposals);
 
 (ii) an acquisition (not being an acquisition by the Company) of (x) any part of the issued share capital and voting rights of a limited

liability company or (y) a business or undertaking carried on as a going concern (each an "Acquisition Target"), but only if:
 
 (A) no Default is continuing on the closing date for the acquisition or would occur as a result of the acquisition;
 
 (B) the Acquisition Target, is mainly engaged in a business similar or complementary to that of an existing member of the

Group; and
 
 (C) if the aggregate of (i) the equity value of the Acquisition Target (assuming at all times for this purposes 100% of the

issued share capital is being acquired), (ii) associated costs and expenses for the relevant acquisition and (iii) any
Financial

 

 
 



 

 Indebtedness (net of cash) remaining in the Acquisition Target (assuming at all times for this purposes 100% of the issued
share capital is being acquired) (together the "Enterprise Value") at the date of acquisition does not exceed EUR
20,000,000 and when aggregated with the Enterprise Value for any other acquisition permitted under this Clause 22.8 at
the time of acquisition does not in any Financial Year of the Company exceed in aggregate EUR 30,000,000 or its
equivalent; and

 
 (D) a member of Senior Management certifies that Acquisition Target is projected to have positive earnings before interest,

tax, depreciation and amortisation (calculated on a consolidated basis (if applicable) and on the same basis as EBITDA)
for the twelve Month period starting on the first day of the next Month after the closing date for the acquisition.

 
22.9 Joint Ventures
 
 (a) No Obligor shall (and the Company shall ensure that no other member of the Group will):
 
 (i) enter into, invest in or acquire (or agree to acquire) any shares, stocks, securities or other interest in any Joint Venture; or
 
 (ii) transfer any assets or lend to or guarantee or give an indemnity for or give Security for the obligations of a Joint Venture or

maintain the solvency of or provide working capital to any Joint Venture (or agree to do any of the foregoing).
 
 (b) Paragraph (a) above does not apply to any acquisition of (or agreement to acquire) any interest in a Joint Venture if such transaction is an

acquisition permitted under Clause 22.8 (Acquisitions).
 
22.10 Holding Companies
 

The Company shall not trade, carry on any business, own any assets or incur any liabilities except for:
 
 (a) the provision of administrative services (excluding treasury services) to other members of the Group of a type customarily provided by a

holding company to its Subsidiaries;
 
 (b) ownership of shares in its Subsidiaries, intra-Group debit balances, intra-Group credit balances and other credit balances in bank accounts,

cash and Cash Equivalent Investments but only if those shares, credit balances, cash and Cash Equivalent Investments are subject to the
Transaction Security; and

 
 (c) any liabilities under the Finance Documents to which it is a party and professional fees and administration costs in the ordinary course of

business as a holding company.
 

 
 



 

22.11 Preservation of Assets
 

Each Obligor shall, and the Company shall ensure that each other member of the Group will, maintain and preserve all of its assets that are necessary
or desirable for the conduct of its business, as conducted at the date of this Agreement, in good working order and condition, ordinary wear and tear
excepted.

 
22.12 Pari passu ranking
 

Each Obligor shall ensure that at all times any unsecured and unsubordinated claims of a Finance Party or Hedge Counterparty against it under the
Finance Documents rank at least pari passu with the claims of all its other unsecured and unsubordinated creditors except those creditors whose
claims are mandatorily preferred by laws of general application to companies.

 
22.13 Negative pledge
 

In this Clause 22.13, "Quasi-Security" means an arrangement or transaction described in paragraph (b) below.
 
 (a) No Obligor shall (and the Company shall ensure that no other member of the Group will) create or permit to subsist any Security over any

of its assets.
 
 (b) No Obligor shall (and the Company shall ensure that no other member of the Group will):
 
 (i) sell, transfer or otherwise dispose of any of its assets on terms whereby they are or may be leased to or re-acquired by an Obligor

or any other member of the Group;
 
 (ii) sell, transfer or otherwise dispose of any of its receivables on recourse terms;
 
 (iii) enter into any arrangement under which money or the benefit of a bank or other account may be applied, set-off or made subject to

a combination of accounts; or
 
 (iv) enter into any other preferential arrangement having a similar effect,
 

in circumstances where the arrangement or transaction is entered into primarily as a method of raising Financial Indebtedness or of
financing the acquisition of an asset.

 
 (c) Paragraphs (a) and (b) above do not apply to any Security (or as the case may be) Quasi-Security, listed below:
 
 (i) the Existing Security;
 
 (ii) any netting or set-off arrangement entered into, or Security granted by any member of the Group in the ordinary course of its

banking arrangements for the purpose of netting debit and credit balances;
 

 
 



 

 (iii) any payment or close out netting or set-off arrangement pursuant to any hedging transaction entered into by a member of the
Group for the purpose of:

 
 (A) hedging any risk to which any member of the Group is exposed in its ordinary course of trading; or
 
 (B) its interest rate or currency management operations which are carried out in the ordinary course of business and for non-

speculative purposes only,
 

excluding, in each case, any Security or Quasi-Security under a credit support arrangement in relation to a hedging transaction;
 
 (iv) any lien arising by operation of law and in the ordinary course of trading;
 
 (v) any Security or Quasi-Security over or affecting any asset acquired by a member of the Group after the date of this Agreement if:
 
 (A) the Security or Quasi-Security was not created in contemplation of the acquisition of that asset by a member of the Group;
 
 (B) the principal amount secured has not been increased in contemplation of, or since the acquisition of that asset by a

member of the Group; and
 
 (C) the Security or Quasi-Security is removed or discharged within three months of the date of acquisition of such asset;
 
 (vi) any Security or Quasi-Security over or affecting any asset of any company which becomes a member of the Group after the date of

this Agreement, where the Security or Quasi-Security is created prior to the date on which that company becomes a member of the
Group, if:

 
 (A) the Security or Quasi-Security was not created in contemplation of the acquisition of that company;
 
 (B) the principal amount secured has not increased in contemplation of or since the acquisition of that company; and
 
 (C) the Security or Quasi-Security is removed or discharged within three months of that company becoming a member of the

Group;
 
 (vii) the Transaction Security;
 
 (viii) any Security or Quasi-Security arising under any retention of title, hire purchase or conditional sale arrangement or arrangements

having similar effect in respect of goods supplied to a member of the Group in the ordinary course of trading and on the supplier's
standard or usual

 

 
 



 

 terms and not arising as a result of any default or omission by any member of the Group;
 
 (ix) any Security or Quasi-Security entered into by any member of the Group in the ordinary course of its banking arrangements

pursuant to the general banking conditions (algemene bankvoorwaarden);
 
 (x) any Security or Quasi-Security granted by any member of the Group incorporated in China over credit balances on a bank account

held by any member of the Group incorporated in China with Deutsche Bank AG or any of its Affiliates for the purposes of
securing the Deutsche Bank Permitted Financial Indebtedness up to a maximum aggregate amount not exceeding EUR 3,500,000
(or its equivalent); or

 
 (xi) any Security or Quasi-Security securing indebtedness the principal amount of which (when aggregated with the principal amount

of any other indebtedness which has the benefit of Security or Quasi-Security given by any member of the Group other than any
permitted under paragraphs (i) to (viii) above) does not EUR 500,000 (or its equivalent in another currency or currencies).

 
22.14 Disposals
 
 (a) No Obligor shall (and the Company shall ensure that no other member of the Group will), enter into a single transaction or a series of

transactions (whether related or not) and whether voluntary or involuntary to sell, lease, transfer or otherwise dispose of any asset.
 
 (b) Paragraph (a) above does not apply to any sale, lease, transfer or other disposal:
 
 (i) of stock in trade made in the ordinary course of trading and on arm's length terms of the disposing entity;
 
 (ii) of assets in exchange for other assets comparable or superior as to type, value and quality;
 
 (iii) by one Obligor to another Obligor if that other Obligor is party to a legally valid binding and enforceable Security Document

which creates a first priority Security over all of its assets;
 
 (iv) for cash on arm's length terms of any obsolete assets not required for the efficient operation of the business of the Group by any

member of the Group;
 
 (v) of cash where that disposal is not otherwise prohibited by the Finance Documents;
 
 (vi) of inventory as a direct result of the relocation of the offices of one or more of the Dutch Obligors to a new address in s'-

Hertogenbosch, The Netherlands as scheduled to take place in Financial Year 2013 and as notified to the Agent on the date of this
Agreement; or

 

 
 



 

 (vii) where the book value of the assets (when aggregated with the book value of the assets for any other sale, lease, transfer or other
disposal by the Group, other than any permitted under paragraphs (i) to (v) above) does not exceed EUR 50,000 (or its equivalent
in another currency or currencies) in any Financial Year.

 
22.15 Arm's length basis
 

No Obligor shall (and the Company shall ensure no other member of the Group will) enter into any transaction with any person except on arm's
length terms and for full market value.

 
22.16 Loans and Guarantees
 
 (a) No Obligor shall and the Company shall ensure that no other member of the Group will make any loans, grant any credit or give any

guarantee or indemnity to or for the benefit of any person or otherwise voluntarily assume any liability, whether actual or contingent, in
respect of any obligation of any person, including for the avoidance of doubt to or for the benefit any Ringfenced Entity or in favour of
creditors of a Ringfenced Entity for obligations of that Ringfenced Entity.

 
 (b) Paragraph (a) above shall not apply to any:
 
 (i) any trade credit extended by any member of the Group to its customers or suppliers on normal commercial terms and any advance

payment made in relation to capital expenditure, in each case in the ordinary course of its trading activities;
 
 (ii) loan made by an Obligor to another Obligor or made by a member of the Group which is not an Obligor to another member of the

Group;
 
 (iii) loan made by an Obligor to a member of the Group which is not an Obligor so long as the aggregate amount of the Financial

Indebtedness under any such loans does not exceed EUR 12,500,000 (or its equivalent in another currency) at any time;
 
 (iv) loan made by a member of the Group to an employee or director of any member of the Group if the amount of that loan when

aggregated with the amount of all loans to employees and directors by members of the Group does not exceed EUR 2,000,000 (or
its equivalent) at any time, provided that the Company shall ensure that the aggregate of such loans on 30 June and 31 December
of each Financial Year shall not exceed EUR 100,000 (or its equivalent);

 
 (v) liability arising under a declaration of joint and several liability (hoofdelijke aansprakelijkheid) as referred to in Section 2:403 of

the Dutch Civil Code;
 
 (vi) liability arising as a result of two or more members of the Group forming part of  a fiscal unity (fiscale eenheid);
 

 
 



 

 (vii) any bank guarantee guaranteeing performance by a member of the Group under any rental agreement in relation to office space of
a member of the Group and/or under any tax representation agreement  in an aggregate amount not exceeding EUR 500,000 (or its
equivalent) at any time;

 
 (viii) any performance or similar bond guaranteeing performance by a member of the Group under any contract entered into in the

ordinary course of trade;
 
 (ix) any guarantees given by the Company in favour of the vendors in the ordinary course of documentation of the acquisition of the

shares in IM Digital Group B.V. which guarantees are in customary form and subject to customary limitations; and
 
 (x) loans, credit, guarantees or indemnities as permitted or required under the terms of the Finance Documents.
 
22.17 Dividends
 
 (a) No Obligor shall and the Company shall ensure that no other member of the Group will pay, make or declare any dividend or other

distribution in respect on or in respect of its share capital or redeem or purchase, defease, retire or repay any of its share capital or resolve to
do so.

 
 (b) Paragraph (a) above does not apply to:
 
 (i) the payment of a dividend to the Company or any of its wholly-owned Subsidiaries;
 
 (ii) the redemption, repurchase or payment of shares owned by management, directors or officers of any member of the Group by

reason of such managers, directors or officers leaving their employment or ceasing to hold office in a maximum aggregate amount
(when aggregated with any payment, repayment or prepayment of any principal amount (or capitalised interest) or interest
outstanding under any Subordinated Shareholder Loan to the extent permitted under paragraph (b) of Clause 22.19 (Subordinated
Shareholder Loans)) of EUR 2,000,000 (or its equivalent in other currencies) in the Financial Years 2013 (for the period starting
on 18 November 2013) and 2014 (taken together) provided that the payment is made when no Default is continuing or would
occur as a result of the making of the payment; and

 
 (iii) any dividend payment or redemption after 31 December 2014 if:
 
 (A) no Default is continuing or would occur immediately after the making of that payment or redemption; and
 

 
 



 

 (B) Senior Net Leverage:
 
 (1) in respect of the most recently ended Relevant Period at the time that payment or redemption is made, does not

exceed 1.75:1.00; and
 
 (2) will not exceed 1.75:1.00 immediately after the making of that payment or redemption:
 
22.18 Indebtedness
 
 (a) The Company shall ensure that no other member of the Group shall incur, create or permit to subsist or have outstanding any Financial

Indebtedness or enter into any agreement or arrangement whereby it is entitled to incur, create or permit to subsist any Financial
Indebtedness.

 
 (b) Paragraph (a) above does not apply to any Financial Indebtedness:
 
 (i) arising as a consequence of:
 
 (A) extending any payment terms with its creditors or suppliers on normal commercial terms;
 
 (B) any repurchase or purchase obligation;
 
 (C) tax liabilities; or
 
 (D) one or more of its trade creditors selling its claim on any member of the Group to a Lender (or an Affiliate of a Lender)

under any supply chain financing programme entered into between the relevant Lender (or Affiliate of a Lender), member
of the Group and the relevant trade creditor pursuant to which such trade payable is replaced by Financial Indebtedness
incurred under such supply chain finance programme, provided that:

 
 (1) the amount of Financial Indebtedness incurred by the relevant members of the Group in doing so, when

aggregated with any financing costs relating thereto, does not exceed (x) the amount of the sold trade payables
and (y) in the case of members of the Group which are not Obligors, EUR 2,500,000 (or its equivalent) at any
time;

 
 (2) any such Financial Indebtedness does not have the benefit of any Security granted by any member of the Group;

and
 
 (3) any such supply chain financing programme is entered into on normal commercial terms,
 

in each case, in the ordinary course of its trading activities;
 

 
 



 

 (ii) operational leases which in the future may qualify as Financial Indebtedness of vehicles, real estate, equipment or computer
hardware;

 
 (iii) any accruals existing according to GAAP;
 
 (iv) the Existing Financial Indebtedness;
 
 (v) arising under the Finance Documents;
 
 (vi) arising under the Subordinated Shareholder Loan Agreement;
 
 (vii) incurred by any member of the Group under a bilateral financing arrangement with Deutsche Bank AG or any of its Affiliates up to

a maximum aggregate amount not exceeding EUR 3,500,000 (or its equivalent) (the "Deutsche Bank Permitted Financial
Indebtedness"); and

 
 (viii) not permitted by the preceding paragraphs and the outstanding amount of which does not exceed EUR 500,000 (or its equivalent)

in aggregate for the Group at any time.
 
22.19 Subordinated Shareholder Loans
 
 (a) Except as permitted under sub-clause (b) below, no Obligor shall (and the Company shall ensure that no other member of the Group will):
 
 (i) repay or prepay any principal amount (or capitalised interest) outstanding under any Subordinated Shareholder Loan;
 
 (ii) pay any interest or any other amounts payable in connection with any Subordinated Shareholder Loan; or
 
 (iii) purchase, redeem, defease or discharge any amount outstanding with respect to any Subordinated Shareholder Loan.
 
 (b) Paragraph (a) above, does not apply to:
 
 (i) any payment, repayment or prepayment of any principal amount (or capitalised interest) or interest outstanding under any

Subordinated Shareholder Loan in a maximum aggregate amount (when aggregated with any redemption, repurchase or payment
of shares owned by management, directors or officers of any member of the Group by reason of such managers, directors or
officers leaving their employment or ceasing to hold office to the extent permitted under paragraph (b) of Clause 22.17
(Dividends)) of EUR 2,000,000 (or its equivalent in other currencies) in the Financial Years 2013 (for the period starting on 18
November 2013) and 2014 (taken together) provided that the payment is made when no Default is continuing or would occur as a
result of the making of the payment; and:

 

 
 



 

 (ii) any payment, repayment or prepayment of any principal amount (or capitalised interest) or interest outstanding under any
Subordinated Shareholder Loan after 31 December 2014 if:

 
 (A) no Default is continuing or would occur immediately after the making of that payment, repayment or prepayment; and
 
 (B) Senior Net Leverage:
 
 (1) in respect of the most recently ended Relevant Period at the time that payment, repayment or prepayment is

made, does not exceed 1.75:1.00; and
 
 (2) will not exceed 1.75:1.00 immediately after the making of that payment, repayment or prepayment.
 
22.20 Share capital
 

No Obligor shall and the Company shall ensure no other member of the Group will issue any shares or provide any equity contribution in excess of
an aggregate amount of EUR 1,000,000 other than the issue of any shares by the Company the proceeds of which are to be applied in accordance
with and for the purposes as set out in Clause 21.4 (Equity cure) and provided that such issue does not lead to a Change of Control.

 
22.21 Insurance
 

Each Obligor shall (and the Company shall ensure that each other member of the Group will) maintain insurances on and in relation to its business
and assets with reputable underwriters or insurance companies against those risks and to the extent as is usual for companies carrying on the same or
substantially similar business.

 
22.22 Pensions
 

The Company shall ensure that all pension schemes operated by or maintained for the benefit of members of the Group and/or any of their
employees are funded to the extent required by applicable law and regulations where failure to do so would be reasonably likely to have a Material
Adverse Effect.

 
22.23 Access
 

Each Obligor shall, and the Company shall ensure that each other member of the Group whose shares are the subject of the Transaction Security
will:

 
 (a) on request of the Agent, provide the Agent and Security Agent with any information the Agent or Security Agent may reasonably require

about that company's business and affairs, the Charged Property and its compliance with the terms of the Security Documents; and
 
 (b) permit the Security Agent, its representatives, delegates, professional advisers and contractors, free access at all reasonable times and on

reasonable notice at the cost of the Obligors, (i) to inspect and take copies and extracts from the
 

 
 



 

 books, accounts and records of that company and (ii) to view the Charged Property (without becoming liable as mortgagee in possession).
 
22.24 Service contracts
 
 (a) The Company must ensure that there is in place in respect of each Obligor qualified management with appropriate skills.
 
 (b) If any of the Senior Management ceases (whether by reason of death, retirement at normal retiring age or through ill health or otherwise) to

perform his or her duties (as required under the Service Contracts), the Company must as soon as reasonably practicable thereafter:
 
 (i) notify the Agent; and
 
 (ii) appoint an adequately qualified replacement for him or her as promptly as practicable.
 
 (c) The Company shall ensure that no member of the Group amends, varies, waives, novates, supplements or replaces any term of a Service

Contract in a way which is or is reasonably likely to be materially prejudicial to the interests of the Finance Parties.
 
22.25 Intellectual Property
 

Each Obligor shall and the Company shall procure that each Group member will):
 
 (a) preserve and maintain the subsistence and validity of the Intellectual Property necessary for the business of the relevant Group member;
 
 (b) use reasonable endeavours to prevent any infringement in any material respect of the Intellectual Property;
 
 (c) make registrations and pay all registration fees and taxes necessary to maintain the Intellectual Property in full force and effect and record

its interest in that Intellectual Property;
 
 (d) not use or permit the Intellectual Property to be used in a way or take any step or omit to take any step in respect of that Intellectual

Property which may materially and adversely affect the existence or value of the Intellectual Property or imperil the right of any member of
the Group to use such property; and

 
 (e) not discontinue the use of the Intellectual Property,
 

where failure to do so, in the case of paragraphs (a) and (b) above, or, in the case of paragraphs (d) and (e) above, such use, permission to use,
omission or discontinuation, is reasonably likely to have a Material Adverse Effect.

 

 
 



 

22.26 Amendments
 

No Obligor shall amend, vary, novate, supplement, supersede, waive or terminate any term of a Finance Document, any Subordinated Shareholder
Loan Agreement or any other document delivered to the Agent pursuant to Clause 4.1 (Initial conditions precedent) or Clause 25 (Changes to the
Obligors) in a way which:

 
 (a) could reasonably be expected to adversely affect the interests of the Finance Parties; or
 
 (b) would change the date, amount or method of payment of interest or principal on any Subordinated Shareholder Loan.
 
22.27 Financial assistance
 

Each Obligor shall (and the Company shall procure each other member of the Group will) comply in all respects with section 2:98(c) of the Dutch
Civil Code and any equivalent legislation in other jurisdictions including in relation to the execution of the Security Documents and payment of
amounts due under this Agreement.

 
22.28 Group bank accounts
 

The Company shall ensure that all bank accounts of the Group shall be opened and maintained with a Finance Party or an Affiliate of a Finance Party
and are subject to valid Security under the Security Documents, but only to the extent commercially and practically possible and provided by such
Finance Party on market standard terms

 
22.29 Treasury Transactions
 

No Obligor shall and the Company shall ensure that no members of the Group will enter into any Treasury Transaction, other than:
 
 (a) the hedging transactions documented by the Hedging Agreements; and
 
 (b) spot and forward delivery foreign exchange contracts (including currency hedging transactions) entered into with a Finance Party (to the

extent practically possible and provided by such Finance Party on market standard terms) in the ordinary course of business and not for
speculative purposes.

 
22.30 Compliance with Hedging Letter
 

The Company shall ensure that all exchange rate and interest rate hedging arrangements required by the Hedging Letters are implemented in
accordance with the terms of the Hedging Letters and that such arrangements are not terminated, varied or cancelled without the consent of the
Agent (acting on the instructions of the Majority Lenders).

 
22.31 Guarantors
 

The Company shall ensure that at all times after the date of this Agreement, the aggregate of earnings before interest, tax, depreciation and
amortisation (calculated on the same basis as EBITDA, as defined in Clause 21 (Financial Covenants)) of the

 

 
 



 

Guarantors, the aggregate Current Assets and turnover of the Guarantors (in each case calculated on an unconsolidated basis and excluding all intra-
group items and investments in Subsidiaries of any member of the Group) is not less than 80% of EBITDA (as defined in Clause 21 (Financial
Covenants)) and 70% of the consolidated Current Assets and consolidated turnover of the Group.

 
22.32 Further assurance
 
 (a) Each Obligor shall (and the Company shall procure that each other member of the Group will) promptly do all such acts or execute all such

documents (including assignments, transfers, mortgages, charges, notices and instructions) as the Security Agent may reasonably specify
(and in such form as the Security Agent may reasonably require in favour of the Security Agent or its nominee(s)):

 
 (i) to perfect the Security created or intended to be created under or evidenced by the Security Documents (which may include the

execution of a mortgage, charge, assignment or other Security over all or any of the assets which are, or are intended to be, the
subject of the Transaction Security) or for the exercise of any rights, powers and remedies of the Security Agent or the Finance
Parties provided by or pursuant to the Finance Documents or by law;

 
 (ii) to confer on the Security Agent or confer on the Finance Parties Security over any property and assets of that Obligor located in

any jurisdiction equivalent or similar to the Security intended to be conferred by or pursuant to the Security Documents; and/or
 
 (iii) to facilitate the realisation of the assets which are, or are intended to be, the subject of the Transaction Security.
 
 (b) Each Obligor shall (and the Company shall procure that each other member of the Group shall) take all such action as is available to it

(including making all filings and registrations) as may be necessary for the purpose of the creation, perfection, protection or maintenance of
any Security conferred or intended to be conferred on the Security Agent or the Finance Parties by or pursuant to the Finance Documents.

 
 (c) Each Obligor shall, if requested to do so by the Security Agent, provide additional Security for the fulfilment of its obligations over its

assets towards the Security Agent and/or the other Finance Parties for the Secured Obligations on terms acceptable to the Security Agent,
provided that the Security Agent shall, at its sole discretion, make a cost/benefit analysis before requiring any additional Security pursuant
to the foregoing.

 
 (d) It is understood by the Finance Parties that all trading stock of the Obligors will move continuously between warehouses (owned by third

parties), inter alia, depending on availability, necessity and pricing of such warehouse space. In order to comply with its obligations under
this Clause 22.32, the Obligors will promptly provide the Security Agent with a printed exctract from teh SAP

 

 
 



 

 system of the Obligors receiving a written request from the Security Agent to that effect.
 
22.33 Limitation of General Undertakings
 

Notwithstanding the introductory provision of Clause 22 (General Undertakings) (but without prejudice to the performance of any of the obligations
under Clause  22 (General Undertakings) by any Obligor whose relevant jurisdiction is not Germany), the undertakings set out in Clauses 22.6
(Merger), 22.7 (Change of business), 22.8 (Acquisitions), 22.9 (Joint Ventures), 22.14 (Disposals), 22.17 (Dividends) and 22.20 (Share Capital)
(such undertakings, the "Relevant Undertakings") are not and shall not be given by any German Obligor (each a "German Obligor") or any of its
Subsidiaries incorporated or established in the Federal Republic of Germany (together the "German Group"). However:

 
 (a) each German Obligor shall give to the Agent not less than 15 Business Days' prior written notice if it or any other member of the German

Group proposes to carry out any of the acts or to take any of the steps referred to in the Relevant Undertakings which, if all the Relevant
Undertakings were applicable to that member of the German Group, would constitute a breach of any of the Relevant Undertakings;

 
 (b) the Agent shall be entitled within 5 Business Days of receipt of the relevant German Obligor's notice under paragraph (a) above to request

the relevant German Obligor to supply to the Agent in sufficient copies for the Lenders any relevant information in connection with the
proposed action or steps referred to in such notice;

 
 (c) the Agent shall notify the relevant German Obligor, within 5 Business Days of receipt of the relevant German Obligor's notice under

paragraph (a) above or, if additional information has been requested by the Agent within the prescribed time, within 5 Business Days of
receipt of such information, whether the proposed action or steps under paragraph (i) above is in the reasonable opinion of the Agent, acting
on the instructions of the Majority Lenders, likely to materially and adversely affect the risk position of the Lenders;

 
 (d) if the proposed action or steps under paragraph (a) above is so considered by the Agent to materially and adversely affect the risk position

of the Lenders and the relevant member of the German Group nevertheless takes such action or steps under paragraph (i) above, this shall
constitute an Event of Default pursuant to Clause 23.2 (Financial covenants and other obligations) and the Agent shall be entitled to make
(and, if so instructed by the Majority Lenders, shall make) the declaration, request and/or instruction set out in Clause 23.22 (Acceleration).

 
22.34 Condition subsequent
 

The Company shall procure that within 60 days of the date of this Agreement the relevant Borrowers enter into the Hedging Agreements.
 

 
 



 

22.35 Segregation of assets or revenues
 

No Italian Obligor shall segregate assets or revenues pursuant to Article 2447-bis (Patrimoni Destinati ad uno Specifico Affare) of the Italian Civil
Code, letter (a) and (b), without the prior written consent of the Agent (acting on the instructions of the Majority Lenders), in each case to an extent
which is materially prejudicial to the interests of the Lenders taken as a whole under the Finance Documents.

 
22.36 Positive pledge
 

Promptly upon request of the Agent (acting on the instructions of the Majority Lenders), each Italian Obligor shall pledge, charge, assign or
otherwise secure any of its assets (to the extent not already subject to Transaction Security) in favour of the Security Agent and the other Finance
Parties as security for amounts that are or may become owing under the Finance Documents in form and substance satisfactory to the Agent and the
Security Agent, subject to limitations as to the scope of the obligations to be secured by such securities in line with the limitations defined for the
guarantee and indemnity obligations of any Italian Guarantor under Clause 18 (Guarantee and Indemnity).

 
23. EVENTS OF DEFAULT
 

Each of the events or circumstances set out in this Clause 23 is an Event of Default (save as for Clause 23.22 (Acceleration).
 
23.1 Non-payment
 

An Obligor does not pay on the due date any amount payable pursuant to a Finance Document at the place at and in the currency in which it is
expressed to be payable unless:

 
 (a) its failure to pay is caused by:
 
 (i) administrative or technical error; or
 
 (ii) a Disruption Event; and
 
 (b) payment is made within 5 Business Days of its due date.
 
23.2 Financial covenants and other obligations
 

Any requirement of Clause 20 (Information Undertakings) or Clause 21 (Financial covenants) is, subject to Clause 21.4 (Equity cure), not satisfied
or any Obligor does not comply with any provision of Clause 22.13 (Negative Pledge), 22.14 (Disposals) or Clause 22.18 (Indebtedness).

 
23.3 Other obligations
 
 (a) An Obligor does not comply with any provision of the Finance Documents (other than those referred to in Clause 23.1 (Non-payment) and

Clause 23.2 (Financial covenants and other obligations)).
 

 
 



 

 (b) No Event of Default under paragraph (a) above will occur if the failure to comply is capable of remedy and is remedied within 10 days of
the earlier of (A) the Agent giving notice to the Company and (B) the Company becoming aware of the failure to comply.

 
23.4 Misrepresentation
 

Any representation or statement made or deemed to be made by an Obligor in the Finance Documents or any other document delivered by or on
behalf of any Obligor under or in connection with any Finance Document is or proves to have been incorrect or misleading in any material respect
when made or deemed to be made.

 
23.5 Cross default
 
 (a) Any Financial Indebtedness of any member of the Group is not paid when due nor within any originally applicable grace period.
 
 (b) Any Financial Indebtedness of any member of the Group is declared to be or otherwise becomes due and payable prior to its specified

maturity as a result of an event of default (however described).
 
 (c) Any commitment for any Financial Indebtedness of any member of the Group is cancelled or suspended by a creditor of any member of the

Group as a result of an event of default (however described).
 
 (d) Any creditor of any member of the Group becomes entitled to declare any Financial Indebtedness of any member of the Group due and

payable prior to its specified maturity as a result of an event of default (however described).
 
 (e) No Event of Default will occur under this Clause 23.5 if the aggregate amount of Financial Indebtedness or commitment for Financial

Indebtedness falling within paragraphs (a) to (d) above is less than EUR 500,000 (or its equivalent in any other currency or currencies).
 
23.6 Insolvency
 
 (a) A member of the Group is unable or admits inability to pay its debts as they fall due (including a state of cessation des paiements within the

meaning of the French Code de commerce), suspends making payments on any of its debts or, by reason of actual or anticipated financial
difficulties, commences negotiations with one or more of its creditors with a view to rescheduling any of its indebtedness (including,
without limitation, shiharai funou and shiharai teishi under Japanese law) and in particular a member of the Group incorporated in
Germany is unable to pay its debts as they fall due (zahlungsunfähig) within the meaning of section 17 of the German Insolvency Code
(Insolvenzordnung) or threatens to become unable to pay its debts (drohend zahlungsunfähig) within the meaning of section 18 of the
German Insolvency Code (Insolvenzverordnung).

 
 (b) A member of the Group incorporated in Germany is overindebted within the meaning of section 19 of the German Insolvency Code

(Insolvenzordnung) or, with respect to any other member of the Group, the value of the assets of any
 

 
 



 

 member of the Group is less than its liabilities (taking into account contingent and prospective liabilities) (including, without limitation,
saimu chouka under Japanese law).

 
 (c) A moratorium is declared in respect of any indebtedness of any member of the Group.
 
23.7 Insolvency proceedings
 

Any corporate action, legal proceedings or other procedure or step is taken in relation to:
 
 (a) the suspension of payments, a moratorium of any indebtedness, winding-up, dissolution (including, without limitation, the resolutions for,

the adjudication of or the order of kaisan under Japanese law), administration, the opening of proceedings for sauvegarde, sauvegarde
financière accélérée, redressement judiciaire or liquidation judiciaire or a judgement for cession totale ou partielle de l'entreprise pursuant
to articles L.620-1 to L.670-8 of the French Code de commerce or reorganisation (by way of voluntary arrangement, scheme of arrangement
or otherwise, including in the context of a mandat ad hoc or of a conciliation in accordance with articles L.611-3 to L.611-15 of the French
Code de commerce) of any member of the Group other than a solvent liquidation or reorganisation of any member of the Group which is not
an Obligor;

 
 (b) a composition, compromise, assignment or arrangement with any creditor of any member of the Group;
 
 (c) the appointment of a liquidator (other than in respect of a solvent liquidation of a member of the Group which is not an Obligor), receiver,

administrative receiver, administrator, mandataire ad hoc, conciliateur, compulsory manager or other similar officer in respect of any
member of the Group or any of its assets;

 
 (d) enforcement of any Security over any assets of any member of the Group; or
 
 (e) commencement of civil rehabilitation proceedings under the Civil Rehabilitation Act of Japan (minji saisei hou) (Act No. 225 of 1999, as

amended), corporate reorganisation proceedings under the Corporate Reorganisation Act of Japan (kaisha kousei hou) (Act No. 154 of
2002, as amended), bankruptcy proceedings under the Bankruptcy Act of Japan (hasan hou) (Act No. 75 of 2004, as amended), special
liquidation (tokubetsu seisan) under the Companies Act of Japan (kaisha hou) (Act No. 86 of 2005, as amended) or special mediation
(tokutei choutei) under the Special Mediation Act of Japan (tokutei saimu tou no chousei no sokushin no tame no tokutei choutei ni kansuru
houritsu) (Act No. 158 of 1999, as amended), in respect of any Japanese Guarantor,

 
or any analogous procedure or step is taken in any jurisdiction (including, without limitation, the making of an application for the opening of
insolvency proceedings for the reasons set out in section 17 to 19 of the German Insolvency Code

 

 
 



 

(Insolvenzordnung) (Antrag auf Eröffnung eines Insolvenzverfahrens)) or the taking of actions pursuant to section 21 of the German Insolvency Code
(Insolvenzordnung).

 
This Clause 23.7 shall not apply to any winding-up petition which is frivolous or vexatious and is discharged, stayed or dismissed within 14 days of
commencement.

 
23.8 Suspension of banking transactions
 

Any clearing house takes procedures for the suspension of any transactions of any Japanese Guarantor with banks or similar financial institutions.
 
23.9 Creditors' process
 

Any expropriation, (provisional) attachment (including, without limitation, kari sashiosae under Japanese law), preservative attachment (including,
without limitation, hozen sashiosae under Japanese law), attachment (including, without limitation, sashiosae under Japanese law), foreclosure
(including, without limitation, keibai tetsuzuki under Japanese law), sequestration, distress or execution (including any of the enforcement
proceedings provided for in French law n° 91-650 of 9 July 1991) affects any asset or assets of a member of the Group and is not discharged within
21 days.

 
23.10 Unlawfulness
 
 (a) It is or becomes unlawful for an Obligor to perform any of its obligations under the Finance Documents or any Transaction Security created

or expressed to be created or evidenced by the Security Documents ceases to be effective or any subordination created under any
Subordinated Shareholder Loan Agreement is or becomes unlawful.

 
 (b) Any obligation or obligations of any Obligor under any Finance Documents are not or cease to be legal, valid, binding or enforceable and

the cessation individually or cumulatively materially and adversely affects the interests of the Lenders under the Finance Documents.
 
 (c) Any Finance Document ceases to be in full force and effect or any Transaction Security or any subordination created under any

Subordinated Shareholder Loan Agreement ceases to be legal, valid, binding, enforceable or effective or is alleged by a party to it (other
than a Finance Party) to be ineffective.

 
23.11 Subordinated Shareholder Loan Agreements
 

Any party to a Subordinated Shareholder Loan Agreement fails to comply with the subordination provisions of that Subordinated Shareholder Loan
Agreement and the interests of the Lenders taken as a whole under the Finance Documents would be materially prejudiced by such failure and, if the
non-compliance is capable of remedy, it is not remedied within 10 days of the earlier of the Agent giving notice to that party or that party becoming
aware of the non-compliance.

 

 
 



 

23.12 Cessation of business
 

Any member of the Group suspends or ceases to carry on (or threatens to suspend or cease to carry on) all or a material part of its business.
 
23.13 Change of ownership
 

An Obligor (other than the Company) ceases to be a wholly-owned Subsidiary of the Company, except as result of disposal which is permitted under
Clause 22.14 (Disposals).

 
23.14 Change of management
 

Mr. H.W.M. van der Wallen, or two of the following: Mr. J.J.J. Rikken, Mr. A.N. Dixon, Mr. P.N. Spanton or Mrs C.M.P. Mennen-Vermeule ceases
to be employed by the Company or to devote the time and attention to the business, trade and offices of the Group or perform the functions required
under the terms of his or her Service Contract and a replacement person has not given a legally binding acceptance to an offer of employment and
resigned from his or her existing employment within 120 days of that cessation or such other period as reasonably agreed between the Company and
the Lenders. This Event of Default shall also apply to any replacement person as if references in this Clause to Mr. H.W.M. van der Wallen, Mr. J.J.J.
Rikken, Mr. A.N. Dixon, Mr. P.N. Spanton or Mrs C.M.P. Mennen-Vermeule were references to that replacement person and references to "Service
Contract" were references to the service contract of that person.

 
23.15 Audit qualification
 

The auditors of the Group qualify the audited annual consolidated financial statements of the Company in any material respect.
 
23.16 Expropriation
 

The authority or ability of any member of the Group to conduct its business is limited or wholly or substantially curtailed by any seizure,
expropriation, nationalisation, intervention, restriction or other action by or on behalf of any governmental, regulatory or other authority or other
person in relation to any member of the Group.

 
23.17 Repudiation and rescission of agreements
 
 (a) An Obligor rescinds or repudiates a Finance Document or any of the Transaction Security or evidences an intention to rescind or repudiate a

Finance Document or any of the Transaction Security.
 
 (b) Any party to the Subordinated Shareholder Loan Agreements rescinds or purports to rescind or repudiates or purports to repudiate any of

the subordination provisions of those agreements in whole or in part where to do so has or is, in the reasonable opinion of the Majority
Lenders, likely to have a material adverse effect on the interests of the Lenders under the Finance Documents.

 

 
 



 

23.18 Litigation
 

Any litigation, arbitration, administrative, governmental, regulatory or other investigations, proceedings or disputes are commenced or threatened in
relation to the Finance Documents or the transactions contemplated in the Finance Documents or against any member of the Group or its assets (or
against the directors of any member of the Group) which is likely to be adversely determined and, if adversely determined, would be reasonably
likely to have a Material Adverse Effect.

 
23.19 Pensions
 

The Company or any other member of the Group does not comply with its payment obligations under any pension scheme operated by or maintained
for the benefit of members of the Group and/or any of their employees where failure to do so would be reasonably likely to have a Material Adverse
Effect.

 
23.20 Material adverse change
 

Any event or circumstance occurs which the Majority Lenders reasonably believe has or is reasonably likely to have a Material Adverse Effect.
 
23.21 Minimum Share Capital Requirements in respect of any Italian Obligor
 
 (a) The occurrence of the circumstances set forth in Article 2447, or 2482-ter, as applicable, of the Italian Civil Code in relation to any Italian

Obligor unless, without delay and in any event no later than 30 days from the date on which such Italian Obligor's directors have knowledge
of such occurrence, a shareholders' meeting duly pass a resolution approving a capital increase to comply with the minimum capital
requirements under Italian law and setting a reasonable deadline for the shareholders to underwrite and pay up such capital increase (the
"Share Capital Increase Resolution").

 
 (b) The share capital increase approved by the Share Capital Increase Resolution has not been fully paid up in accordance with and within the

deadline set forth in the Share Capital Increase Resolution.
 
23.22 Acceleration
 

On and at any time after the occurrence of an Event of Default which is continuing the Agent may without mise en demeure or any other judicial or
extra judicial step, and shall if so directed by the Majority Lenders, by notice to the Company but, in respect of any French Obligor, subject to the
mandatory provisions of articles L.620-1 to L.670-8 of the French Code de commerce:

 
 (a) cancel the Commitments, at which time they shall immediately be cancelled;
 
 (b) declare that all or part of the Loans, together with accrued interest, and all other amounts accrued or outstanding under the Finance

Documents be immediately due and payable, at which time they shall become immediately due and payable;
 

 
 



 

 (c) declare that all or part of the Loans be payable on demand, at which time they shall immediately become payable on demand by the Agent
on the instructions of the Majority Lenders;

 
 (d) exercise, or direct the Security Agent to exercise, any or all of its rights, remedies and powers under any of the Finance Documents;
 
 (e) declare that all or any part of the amounts (or cash cover in relation to those amounts) outstanding under the Ancillary Facilities be

immediately due and payable at which time they shall become immediately due and payable; and/or
 
 (f) declare that all or any part of the amounts (or cash cover in relation to those amounts) outstanding under the Ancillary Facilities be payable

on demand, at which time they shall immediately become payable on demand by the Agent on the instructions of the Majority Lenders.
 

 
 



 

SECTION 9
 

CHANGES TO PARTIES
 
24. CHANGES TO THE LENDERS
 
24.1 Assignments and transfers by the Lenders
 

Subject to this Clause 24, a Lender (the "Existing Lender") may:
 
 (a) assign any of its rights; or
 
 (b) transfer any of its rights and obligations,
 

under any Finance Document to another bank or financial institution or to a trust, fund or other entity which is regularly engaged in or established for
the purpose of making, purchasing or investing in loans, securities or other financial assets (the "New Lender").

 
24.2 Conditions of assignment or transfer
 
 (a) The consent of the Company is required for an assignment or transfer by an Existing Lender, unless the assignment or transfer is to:
 
 (i) another Lender or an Affiliate of a Lender;
 
 (ii) a reputable bank, which is acceptable to all Lenders; or
 
 (iii) made at the time an Event of Default has occurred and is continuing.
 
 (b) The consent of the Company to an assignment or transfer must not be unreasonably withheld or delayed.  The Company will be deemed to

have given its consent five Business Days after the Existing Lender has requested it and provided that all relevant information on the
prospective New Lender has been obtained, unless such consent is expressly refused by the Company within that time.

 
 (c) An assignment will only be effective on:
 
 (i) receipt by the Agent (whether in the Transfer Certificate or otherwise) of written confirmation from the New Lender (in form and

substance satisfactory to the Agent) that the New Lender will assume the same obligations to the other Finance Parties and the
other Secured Parties as it would have been under if it was an Original Lender; and

 
 (ii) performance by the Agent of all necessary "know your customer" or other similar checks under all applicable laws and

regulations in relation to such assignment to a New Lender, the completion of which the Agent shall promptly notify to the
Existing Lender and the New Lender.

 

 
 



 

 (d) A transfer will only be effective if the procedure set out in Clause 24.5 (Procedure for transfer) is complied with.
 
 (e) If:
 
 (i) a Lender assigns or transfers any of its rights or obligations under the Finance Documents or changes its Facility Office; and
 
 (ii) as a result of circumstances existing at the date the assignment, transfer or change occurs, an Obligor would be obliged to make a

payment to the New Lender or Lender acting through its new Facility Office under  Clause 13 (Tax Gross Up and Indemnities)
and/or Clause 14 (Increased costs),

 
then the New Lender or Lender acting through its new Facility Office is only entitled to receive payment under that Clause to the same
extent as the Existing Lender or Lender acting through its previous Facility Office would have been if the assignment, transfer or change
had not occurred.

 
 (f) Each New Lender, by executing the relevant Transfer Certificate, confirms, for the avoidance of doubt, that the Agent has authority to

execute on its behalf any amendment or waiver that has been approved by or on behalf of the requisite Lender or Lenders in accordance
with this Agreement on or prior to the date on which the transfer or assignment becomes effective in accordance with this Agreement and
that it is bound by that decision to the same extent as the Existing Lender would have been had it remained a Lender.

 
24.3 Assignment or transfer fee
 

The New Lender shall, on the date upon which an assignment or transfer takes effect, pay to the Agent (for its own account) a fee of EUR 2,500.
 
24.4 Limitation of responsibility of Existing Lenders
 
 (a) Unless expressly agreed to the contrary, an Existing Lender makes no representation or warranty and assumes no responsibility to a New

Lender for:
 
 (i) the legality, validity, effectiveness, adequacy or enforceability of the Finance Documents, the Transaction Security or any other

documents;
 
 (ii) the financial condition of any Obligor;
 
 (iii) the performance and observance by any Obligor of its obligations under the Finance Documents or any other documents; or
 
 (iv) the accuracy of any statements (whether written or oral) made in or in connection with any Finance Document or any other

document,
 

and any representations or warranties implied by law are excluded.
 

 
 



 

 (b) Each New Lender confirms to the Existing Lender and the other Finance Parties that it:
 
 (i) has made (and shall continue to make) its own independent investigation and assessment of the financial condition and affairs of

each Obligor and its related entities in connection with its participation in this Agreement and has not relied exclusively on any
information provided to it by the Existing Lender in connection with any Finance Document; and

 
 (ii) will continue to make its own independent appraisal of the creditworthiness of each Obligor and its related entities whilst any

amount is or may be outstanding under the Finance Documents or any Commitment is in force.
 
 (c) Nothing in any Finance Document obliges an Existing Lender to:
 
 (i) accept a re-transfer or re-assignment from a New Lender of any of the rights and obligations assigned or transferred under this

Clause 24; or
 
 (ii) support any losses directly or indirectly incurred by the New Lender by reason of the non-performance by any Obligor of its

obligations under the Finance Documents or otherwise.
 
24.5 Procedure for transfer
 
 (a) If any Existing Lender wishes to transfer all or any part of its rights, benefits and obligations under the Finance Documents as contemplated

in Clause 24.1 (Assignments and transfers by the Lenders), then such transfer may be effected in the manner as set out in the Transfer
Certificate by delivery to the Agent of a duly completed Transfer Certificate executed by such Existing Lender and the relevant New
Lender.

 
 (b) Each Party hereto irrevocably grants in advance its permission to a transfer of obligations as contemplated in this Clause 24 (Changes to the

Lenders). Receipt of a Transfer Certificate by the Agent shall constitute notice of assignment (mededeling van cessie) and notice of transfer
(mededeling van schuldoverneming) and each Party hereto irrevocably instructs the Agent (a) to receive each such notice of assignment and
transfer on its behalf and in its name and agrees that such notice to be given to such party may be given to the Agent as representative of
such party and (b) forward a copy of such notice to the Company.

 
 (c) The benefit of each Security Document shall be maintained in favour of the New Lender.
 
 (d) The Agent shall only be obliged to execute a Transfer Certificate delivered to it by the Existing Lender and the New Lender once it is

satisfied it has complied with all necessary "know your customer" or other similar other checks under all applicable laws and regulations in
relation to the transfer to such New Lender.

 

 
 



 

24.6 Copy of Transfer Certificate  or Increase Confirmation to Company
 

The Agent shall, as soon as reasonably practicable after it has executed a Transfer Certificate or an Increase Confirmation, send to the Company a
copy of that Transfer Certificate or Increase Confirmation.

 
24.7 Security over Lenders' rights
 

In addition to the other rights provided to Lenders under this Clause 24.7, each Lender may without consulting with or obtaining consent from any
Obligor at any time charge, assign or otherwise create Security in or over (whether by way of collateral or otherwise) all or any of its rights under the
Finance Documents (to the extent not separating its rights and claims under this Agreement from its rights and claims under the Security Documents)
to secure obligations of that Lender including, without limitation:

 
 (a) any charge, assignment or other Security to secure obligations to a federal reserve or central bank; and
 
 (b) in the case of any Lender which is a fund, any charge, assignment or other Security granted to any holders (or trustee or representatives of

holders) of obligations owed, or securities issued, by that Lender as Security for those obligations or securities,
 

except that no such charge, assignment or Security shall:
 
 (i) release a Lender from any of its obligations under the Finance Documents or substitute the beneficiary of the relevant charge,

assignment or Security for the Lender as a party to any of the Finance Documents; or
 
 (ii) require any payments to be made by an Obligor or grant to any person any more extensive rights than those required to be made or

granted to the relevant Lender under the Finance Documents.
 
24.8 French law provisions
 
 (a) To the extent a transfer of rights and obligations hereunder could be construed as a novation within the meaning of articles 1271 et seq. of

the French Code Civil, each Party agrees that upon a transfer under Clause 24.1 (Assignments and transfers by the Lenders) and Clause 24.5
(Procedure for transfer), the security created under the French law governed Security Documents shall be preserved and maintained for the
benefit of the Security Agent, the new Lender and the remaining Finance Parties pursuant to articles 1278 et seq. of the French Code Civil.

 
 (b) The New Lender may, in case of an assignment of rights by an Existing Lender hereunder, if it considers it necessary to make such transfer

effective as against third parties, arrange for the relevant assignment agreement to be notified by way of signification to any French Obligor
in accordance with article 1690 of the French Code Civil.

 

 
 



 

25. CHANGES TO THE OBLIGORS
 
25.1 Assignments and transfers by Obligors
 

No Obligor may assign any of its rights or transfer any of its rights or obligations under the Finance Documents.
 
25.2 Additional Borrowers
 
 (a) Subject to compliance with the provisions of paragraphs (c) and (d) of Clause 20.11 ("Know your customer" checks), the Company may

request that any of its wholly owned Subsidiaries becomes an Additional Borrower.  That Subsidiary shall become an Additional Borrower
if:

 
 (i) it is incorporated in the same jurisdiction of an existing Borrower and the Majority Lenders approve the addition of that

Subsidiary;
 
 (ii) if not incorporated in the same jurisdiction of an existing Borrower, all Lenders approve the addition of that Subsidiary;
 
 (iii) the Company delivers to the Agent a duly completed and executed Accession Letter;
 
 (iv) the Company confirms that no Default is continuing or would occur as a result of that Subsidiary becoming an Additional

Borrower; and
 
 (v) the Agent has received all of the documents and other evidence listed in Part II of Schedule 2 (Conditions precedent) in relation to

that Additional Borrower, each in form and substance satisfactory to the Agent.
 
 (b) The Agent shall notify the Company and the Lenders promptly upon being satisfied that it has received (in form and substance satisfactory

to it) all the documents and other evidence listed in Part II of Schedule 2 (Conditions precedent).
 
 (c) Upon becoming an Additional Borrower that Subsidiary shall make any necessary tax filings (and provide copies of such filings) as

required by and in accordance with Clause 13 (Tax gross-up).
 
 (d) Other than to the extent that the Majority Lenders notify the Agent in writing to the contrary before the Agent gives the notification

described in paragraph (b) above, the Lenders authorise (but do not require) the Agent to give that notification.  The Agent shall not be
liable for any damages, costs or losses whatsoever as a result of giving any such notification.

 
25.3 Resignation of a Borrower
 
 (a) The Company may request that a Borrower (other than the Company) ceases to be a Borrower by delivering to the Agent a Resignation

Letter.
 

 
 



 

 (b) The Agent shall accept a Resignation Letter and notify the Company and the Lenders of its acceptance if:
 
 (i) no Default is continuing or would result from the acceptance of the Resignation Letter (and the Company has confirmed this is the

case); and
 
 (ii) the Borrower is under no actual or contingent obligations as a Borrower under any Finance Documents,
 

at which time that company shall cease to be a Borrower and shall have no further rights or obligations under the Finance Documents.
 
25.4 Additional Guarantors
 
 (a) Subject to compliance with the provisions of paragraphs (c) and (d) of Clause 20.11 ("Know your customer" checks), the Company may

request that any of its wholly owned Subsidiaries become an Additional Guarantor.  That Subsidiary shall become an Additional Guarantor
if:

 
 (i) the Company delivers to the Agent a duly completed and executed Accession Letter; and
 
 (ii) the Agent has received all of the documents and other evidence listed in Part II of Schedule 2 (Conditions precedent) in relation to

that Additional Guarantor, each in form and substance satisfactory to the Agent.
 
 (b) The Agent shall notify the Company and the Lenders promptly upon being satisfied that it has received (in form and substance satisfactory

to it) all the documents and other evidence listed in Part II of Schedule 2 (Conditions precedent).
 
 (c) Other than to the extent that the Majority Lenders notify the Agent in writing to the contrary before the Agent gives the notification

described in paragraph (b) above, the Lenders authorise (but do not require) the Agent to give that notification. The Agent shall not be liable
for any damages, costs or losses whatsoever as a result of giving any such notification.

 
25.5 Repetition of Representations
 

Delivery of an Accession Letter constitutes confirmation by the relevant Subsidiary that the Repeating Representations are true and correct in
relation to it as at the date of delivery as if made by reference to the facts and circumstances then existing.

 
25.6 Resignation of a Guarantor
 
 (a) The Company may request that a Guarantor (other than the Company) ceases to be a Guarantor by delivering to the Agent a Resignation

Letter.
 

 
 



 

 (b) The Agent shall accept a Resignation Letter and notify the Company and the Lenders of its acceptance if:
 
 (i) no Default is continuing or would result from the acceptance of the Resignation Letter (and the Company has confirmed this is the

case);
 
 (ii) all the Lenders have consented to the Company's request; and
 
 (iii) where the Guarantor is also a Borrower, it is under no actual or contingent obligations as a Borrower and has resigned and ceased

to be a Borrower under Clause 25.3 (Resignation of a Borrower),
 

at which time that company shall cease to be a Guarantor and shall have no further rights or obligations under the Finance Documents.
 
 (c) If the resignation of a Guarantor is accepted in accordance with paragraph (b) of this Clause 25.6 the Agent shall instruct the Security Agent

to release any Transaction Security granted by that Guarantor, in accordance with Clause 27.19 (Releases).
 

 
 



 

SECTION 10
 

THE FINANCE PARTIES
 
26. ROLE OF THE AGENT AND THE ARRANGER
 
26.1 Appointment of the Agent
 
 (a) Each other Finance Party (other than the Security Agent) appoints the Agent to act as its agent under and in connection with the Finance

Documents.
 
 (b) Each other Finance Party authorises the Agent to perform the duties, obligations and responsibilities and to exercise the rights, powers,

authorities and discretions specifically given to the Agent under or in connection with the Finance Documents together with any other
incidental rights, powers, authorities and discretions.

 
 (c) Each of the other Finance Party (other than the Security Agent) hereby relieves the Agent from the restrictions pursuant to section 181 Civil

Code (Bürgerliches Gesetzbuch) and similar restrictions applicable to it pursuant to any other applicable law, in each case to the extent
legally possible to such Finance Party. A Finance Party which is barred by its constitutional documents or by-laws from granting such
exemption shall notify the Agent accordingly.

 
 (d) For the purposes of the Italian laws, the Agent has to be considered as “mandatario con rappresentanza” hereby duly appointed by the

Finance Parties to act in their name and on their behalf for the purposes and within the limits set out in the Finance Documents.
 
26.2 Appointment of the Security Agent as agent under the French security documents
 
 (a) Each Finance Party (other than the Security Agent) (as mandant) appoints the Security Agent (which appointment is hereby accepted) to act

as its agent (mandataire) (with full power to appoint and to substitute and to delegate) under or in connection with any security governed by
French law to the extent that securities governed by French law could not be granted to the Security Agent under a parallel debt mechanism
(a "Non Parallel Debt French Security") and authorises the Security Agent on its behalf to exercise such rights, powers, authorities and
discretions as are specifically delegated to the Security Agent by the terms hereof and of any Security Document creating or expressed to
create a Non Parallel Debt French Security benefiting to it (a "Non Parallel Debt French Security Document") and together with all
rights, powers, authorities and discretions as are reasonably incidental thereto or necessary to give effects to the rights, powers, authorities
and discretions of the Security Agent hereby and under or in connection with the Non Parallel Debt French Security Documents.

 
 (b) Each Finance Party (other than the Security Agent) irrevocably authorises the Security Agent on its behalf to:
 

 
 



 

 (i) enter into each Non Parallel Debt French Security Document;
 
 (ii) acknowledge the provisions of each Non Parallel Debt French Security Document; and
 
 (iii) waive, amend, perfect, enforce, release or take other actions under or in connection with, any Non Parallel Debt French Security or

consented to in accordance with the Finance Documents and/or the Non Parallel Debt French Security Documents.
 
 (c) Each Finance Party (other than the Security Agent) acknowledges that the Security Agent has been appointed by it to constitute, register,

manage and enforce all Non Parallel Debt French Security created in its favour by any Non Parallel Debt French Security Document for the
purposes of article 2328-1 of the French Code civil, and agrees that the Security Agent may exercise the rights and perform the obligations
assumed by it pursuant to its nomination in accordance with applicable law from time to time.

 
26.3 Instructions
 
 (a) The Agent shall:
 
 (i) unless a contrary indication appears in a Finance Document, exercise or refrain from exercising any right, power, authority or

discretion vested in it as Agent in accordance with any instructions given to it by:
 
 (A) all Lenders if the relevant Finance Document stipulates the matter is an all Lender decision;
 
 (B) in all other cases, the Majority Lenders; and
 
 (ii) not be liable for any act (or omission) if it acts (or refrains from acting) in accordance with paragraph (i) above.
 
 (b) The Agent shall be entitled to request instructions, or clarification of any instruction, from the Majority Lenders (or, if the relevant Finance

Document stipulates the matter is a decision for any other Lender or all the Lenders, from that Lender or all the Lenders) as to whether, and
in what manner, it should exercise or refrain from exercising any right, power, authority or discretion and the Agent may refrain from acting
unless and until it receives those instructions or that clarification.

 
 (c) Save in the case of decisions stipulated to be a matter for any other Lender or all the Lenders under the relevant Finance Document and

unless a contrary indication appears in a Finance Document, any instructions given to the Agent by the Majority Lenders shall override any
conflicting instructions given by any other Parties and will be binding on all Finance Parties save for the Security Agent.

 
 (d) The Agent may refrain from acting in accordance with any instructions of any Lender, the Majority Lenders or all the Lenders until it has

received any indemnification and/or security that it may in its discretion require (which may
 

 
 



 

 be greater in extent than that contained in the Finance Documents and which may include payment in advance) for any cost, loss or liability
which it may incur in complying with those instructions.

 
 (e) In the absence of instructions, the Agent may act (or refrain from acting) as it considers to be in the best interest of the Lenders.
 
 (f) The Agent is not authorised to act on behalf of a Lender (without first obtaining that Lender's consent) in any legal or arbitration

proceedings relating to any Finance Document.  This paragraph (f) shall not apply to any legal or arbitration proceeding relating to the
perfection, preservation or protection of rights under the Transaction Security Documents or enforcement of the Transaction Security or
Transaction Security Documents.

 
26.4 Duties of the Agent
 
 (a) The Agent's duties under the Finance Documents are solely mechanical and administrative in nature.
 
 (b) Subject to paragraph (c) below, the Agent shall promptly forward to a Party the original or a copy of any document which is delivered to the

Agent for that Party by any other Party.
 
 (c) Without prejudice to Clause 24.6 (Copy of Transfer Certificate or Increase Confirmation to Company), paragraph (b) above shall not apply

to any Transfer Certificate or Increase Confirmation.
 
 (d) Except where a Finance Document specifically provides otherwise, the Agent is not obliged to review or check the adequacy, accuracy or

completeness of any document it forwards to another Party.
 
 (e) If the Agent receives notice from a Party referring to this Agreement, describing a Default and stating that the circumstance described is a

Default, it shall promptly notify the other Finance Parties.
 
 (f) If the Agent is aware of the non-payment of any principal, interest, commitment fee or other fee payable to a Finance Party (other than the

Agent, the Arranger or the Security Agent) under this Agreement it shall promptly notify the other Finance Parties.
 
 (g) The Agent shall provide to the Company, within 10 Business Days of a request by the Company (which may be in electronic form) setting

out the names of the Lenders as at that Business Day, their respective Commitments, the address and fax number (and the department or
officer, if any, for whose attention any communication is to be made) of each Lender for any communication to be made or document to be
delivered under or in connection with the Finance Documents, the electronic mail address and/or any other information required to enable
the sending and receipt of information by electronic mail or other electronic means to and by each Lender to whom any communication
under or in connection with the Finance Documents may be

 

 
 



 

 made by that means and the account details of each Lender for any payment to be distributed by the Agent to that Lender under the Finance
Documents.

 
 (h) The Agent shall have only those duties, obligations and responsibilities expressly specified in the Finance Documents to which it is

expressed to be a party (and no others shall be implied).
 
 (i) The Agent shall promptly forward to the Security Agent a copy of all notices issued pursuant to Clause 23.22 (Acceleration).
 
26.5 Role of the Arranger
 

Except as specifically provided in the Finance Documents, the Arranger has no obligations of any kind to any other Party under or in connection
with any Finance Document.

 
26.6 No fiduciary duties
 
 (a) Nothing in any Finance Document constitutes the Agent or the Arranger as a trustee or fiduciary of any other person.
 
 (b) None of the Agent, the Arranger or any Ancillary Lender shall be bound to account to any Lender for any sum or the profit element of any

sum received by it for its own account.
 
26.7 Business with the Group
 

The Agent, the Arranger and each Ancillary Lender may accept deposits from, lend money to and generally engage in any kind of banking or other
business with any member of the Group.

 
26.8 Rights and discretions of the Agent
 
 (a) The Agent may
 
 (i) rely on:
 
 (A) any representation, communication, notice or document believed by it to be genuine, correct and appropriately authorised;

and
 
 (B) assume that:
 
 (1) any instructions received by it from the Majority Lenders, any Lenders or all the Lenders are duly given in

accordance with the terms of the Finance Documents; and
 
 (2) unless it has received notice of revocation, that those instructions have not been revoked; and
 
 (C) rely on a certificate from any person:
 

 
 



 

 (1) as to any matter of fact or circumstance which might reasonably be expected to be within the knowledge of that
person; or

 
 (2) to the effect that such person approves of any particular dealing, transaction, step, action or thing,
 
 (D) as sufficient evidence that that is the case and, in the case of paragraph (A) above, may assume the truth and accuracy of

that certificate.
 
 (b) The Agent may assume (unless it has received notice to the contrary in its capacity as agent for the Lenders) that:
 
 (i) no Default has occurred (unless it has actual knowledge of a Default arising under Clause 23.1 (Non-payment));
 
 (ii) any right, power, authority or discretion vested in any Party or the Majority Lenders has not been exercised; and
 
 (iii) any notice or request made by the Company (other than a Utilisation Request or Selection Notice) is made on behalf of and with

the consent and knowledge of all the Obligors.
 
 (c) The Agent may engage and pay for the advice or services of any lawyers, accountants, tax advisers, surveyors or other professional advisers

or experts.
 
 (d) Without prejudice to the generality of paragraph (c) above or paragraph (e) below, the Agent may at any time engage and pay for the

services of any lawyers to act as independent counsel to the Agent (and so separate from any lawyers instructed by the Lenders) if the
Agent in its reasonable opinion deems this to be desirable.

 
 (e) The Agent may rely on the advice or services of any lawyers, accountants, tax advisers, surveyors or other professional advisers or experts

(whether obtained by the Agent or by any other Party) and shall not be liable for any damages, costs or losses to any person, any diminution
in value or any liability whatsoever arising as a result of its so relying.

 
 (f) The Agent may act in relation to the Finance Documents through its officers, employees and agents and the Agent shall not:
 
 (i) be liable for any error of judgment made by any such person; or
 
 (ii) be bound to supervise, or be in any way responsible for any loss incurred by reason of misconduct, omission or default on the part,

of any such person,
 

unless such error or such loss was directly caused by the Agent's gross negligence or wilful misconduct.
 

 
 



 

 (g) Unless a Finance Document expressly provides otherwise the Agent may disclose to any other Party any information it reasonably believes
it has received as agent under this Agreement.

 
 (h) Without prejudice to the generality of paragraph (g) above, the Agent:
 
 (i) may disclose; and
 
 (ii) on the written request of the Company or the Majority Lenders shall, as soon as reasonably practicable, disclose,
 

the identity of a Defaulting Lender to the Company and to the other Finance Parties.
 
 (i) Notwithstanding any other provision of any Finance Document to the contrary, none of the Agent or the Arranger is obliged to do or omit to

do anything if it would, or might in its reasonable opinion, constitute a breach of any law or regulation or a breach of a fiduciary duty or
duty of confidentiality.

 
 (j) Notwithstanding any provision of any Finance Document to the contrary, the Agent is not obliged to expend or risk its own funds or

otherwise incur any financial liability in the performance of its duties, obligations or responsibilities or the exercise of any right, power,
authority or discretion if it has grounds for believing the repayment of such funds or adequate indemnity against, or security for, such risk or
liability is not reasonably assured to it.

 
26.9 Responsibility for documentation
 

None of the Agent, the Coordinator, the Arranger or any Ancillary Lender is responsible or liable for:
 
 (a) the adequacy, accuracy or completeness of any information (whether oral or written) supplied by the Agent, the Arranger, an Ancillary

Lender, an Obligor or any other person in or in connection with any Finance Document or the transactions contemplated in the Finance
Documents or any other agreement, arrangement or document entered into, made or executed in anticipation of, under or in connection with
any Finance Document; or

 
 (b) the legality, validity, effectiveness, adequacy or enforceability of any Finance Document or the Transaction Security or any other agreement,

arrangement or document entered into, made or executed in anticipation of, under or in connection with any Finance Document or the
Transaction Security; or

 
 (c) any determination as to whether any information provided or to be provided to any Finance Party is non-public information the use of

which may be regulated or prohibited by applicable law or regulation relating to insider dealing or otherwise.
 
26.10 No duty to monitor
 
 The Agent shall not be bound to enquire:
 

 
 



 

 (a) whether or not any Default has occurred;
 
 (b) as to the performance, default or any breach by any Party of its obligations under any Finance Document; or
 
 (c) whether any other event specified in any Finance Document has occurred.
 
26.11 Exclusion of liability
 
 (a) Without limiting paragraph (b) below (and without prejudice to any other provision of any Finance Document excluding or limiting the

liability of the Agent or any Ancillary Lender), none of the Agent nor any Ancillary Lender will be liable (including, without limitation, for
negligence or any other category of liability whatsoever) for:

 
 (i) any damages, costs or losses to any person, any diminution in value, or any liability whatsoever arising as a result of taking or not

taking any action under or in connection with any Finance Document or the Transaction Security, unless directly caused by its
gross negligence or wilful misconduct;

 
 (ii) exercising, or not exercising, any right, power, authority or discretion given to it by, or in connection with, any Finance Document,

the Transaction Security or any other agreement, arrangement or document entered into, made or executed in anticipation of, under
or in connection with, any Finance Document or the Transaction Security; or

 
 (iii) without prejudice to the generality of paragraphs (i) and (ii) above, any damages, costs or losses to any person, any diminution in

value or any liability whatsoever arising as a result of:
 
 (A) any act, event or circumstance not reasonably within its control; or
 
 (B) the general risks of investment in, or the holding of assets in, any jurisdiction,
 

including (in each case and without limitation) such damages, costs,  losses, diminution in value or liability arising as a result of:
nationalisation, expropriation or other governmental actions; any regulation, currency restriction, devaluation or fluctuation;
market conditions affecting the execution or settlement of transactions or the value of assets (including any Disruption Event);
breakdown, failure or malfunction of any third party transport, telecommunications, computer services or systems; natural disasters
or acts of God; war, terrorism, insurrection or revolution; or strikes or industrial action.

 
 (b) No Party (other than the Agent or any Ancillary Lender as applicable) may take any proceedings against any officer, employee or agent of

the Agent or any Ancillary Lender in respect of any claim it might have against the Agent or any Ancillary Lender or in respect of any act
or omission of any kind by

 

 
 



 

 that officer, employee or agent in relation to any Finance Document and any officer, employee or agent of the Agent or any Ancillary
Lender may rely on this Clause.

 
 (c) The Agent will not be liable for any delay (or any related consequences) in crediting an account with an amount required under the Finance

Documents to be paid by the Agent if the Agent has taken all necessary steps as soon as reasonably practicable to comply with the
regulations or operating procedures of any recognised clearing or settlement system used by the Agent for that purpose.

 
 (d) Nothing in this Agreement shall oblige the Agent or the Arranger to carry out:
 
 (i) any "know your customer" or other checks in relation to any person; or
 
 (ii) any check on the extent to which any transaction contemplated by this Agreement might be unlawful for any Lender,
 

on behalf of any Lender and each Lender confirms to the Agent and the Arranger that it is solely responsible for any such checks it is
required to carry out and that it may not rely on any statement in relation to such checks made by the Agent or the Arranger.

 
 (e) Without prejudice to any provision of any Finance Document excluding or limiting the Agent's liability, any liability of the Agent arising

under or in connection with any Finance Document or the Transaction Security shall be limited to the amount of actual loss which has been
finally judicially determined to have been suffered (as determined by reference to the date of default of the Agent or, if later, the date on
which the loss arises as a result of such default) but without reference to any special conditions or circumstances known to the Agent at any
time which increase the amount of that loss.  In no event shall the Agent be liable for any loss of profits, goodwill, reputation, business
opportunity or anticipated saving, or for special, punitive, indirect or consequential damages, whether or not the Agent has been advised of
the possibility of such loss or damages.

 
26.12 Lenders' indemnity to the Agent
 
 (a) Each Lender shall (in proportion to its share of the Commitments or, if the Commitments are then zero, to its share of the Commitments

immediately prior to their reduction to zero) indemnify the Agent, within three Business Days of demand, against any cost, loss or liability
(including, without limitation, for negligence or any other category of liability whatsoever) incurred by the Agent (otherwise than by reason
of the Agent's gross negligence or wilful misconduct) (or, in the case of any cost, loss or liability pursuant to Clause 31.11 (Disruption to
Payment Systems etc.) notwithstanding the Agent's negligence, gross negligence or any other category of liability whatsoever but not
including any claim based on the fraud of the Agent) in acting as Agent under the Finance Documents (unless the Agent has been
reimbursed by an Obligor pursuant to a Finance Document).

 

 
 



 

 (b) Subject to paragraph (c) below, the Company shall immediately on demand reimburse any Lender for any payment that Lender makes to the
Agent pursuant to paragraph (a) above.

 
 (c) Paragraph (b) above shall not apply to the extent that the indemnity payment in respect of which the Lender claims reimbursement relates to

a liability of the Agent to an Obligor.
 
26.13 Resignation of the Agent
 
 (a) The Agent may resign and appoint one of its Affiliates acting through an office in The Netherlands as successor by giving notice to the

other Finance Parties and the Company.
 
 (b) Alternatively the Agent may resign by giving 30 days' notice to the other Finance Parties and the Company, in which case the Majority

Lenders (after consultation with the Company) may appoint a successor Agent.
 
 (c) If the Majority Lenders have not appointed a successor Agent in accordance with paragraph (b) above within 20 days after notice of

resignation was given, the retiring Agent (after consultation with the Company) may appoint a successor Agent.
 
 (d) If the Agent wishes to resign because (acting reasonably) it has concluded that it is no longer appropriate for it to remain as agent and the

Agent is entitled to appoint a successor Agent under paragraph (c) above, the Agent may (if it concludes (acting reasonably) that it is
necessary to do so in order to persuade the proposed successor Agent to become a party to this Agreement as Agent) agree with the
proposed successor Agent amendments to this Clause 26 and any other term of this Agreement dealing with the rights or obligations of the
Agent consistent with the current market practice for the appointment and protection of corporate trustees together with any reasonable
amendments to the agency fee payable under this Agreement which are consistent with the successor Agent's normal fee rates and those
amendments will bind the Parties.

 
 (e) The retiring Agent shall, at its own cost, make available to the successor Agent such documents and records and provide such assistance as

the successor Agent may reasonably request for the purposes of performing its functions as Agent under the Finance Documents.
 
 (f) The Agent's resignation notice shall only take effect upon the appointment of a successor.
 
 (g) Upon the appointment of a successor, the retiring Agent shall be discharged from any further obligation in respect of the Finance

Documents (other than its obligations under paragraph (e) above) but shall remain entitled to the benefit of Clause 15.3 (Indemnity to the
Agent)  and this Clause 26 (and any agency fees for the account of the retiring Agent shall cease to accrue from (and shall be payable on)
that date).  Any successor and each of the other Parties shall

 

 
 



 

 have the same rights and obligations amongst themselves as they would have had if such successor had been an original Party.
 
 (h) After consultation with the Company, the Majority Lenders may, by notice to the Agent, require it to resign in accordance with paragraph

(b) above.  In this event, the Agent shall resign in accordance with paragraph (b) above.
 
 (i) The Agent shall resign in accordance with paragraph (b) above (and, to the extent applicable, shall use reasonable endeavours to appoint a

successor Agent pursuant to paragraph (c) above) if on or after the date which is three months before the earliest FATCA Application Date
relating to any payment to the Agent under the Finance Documents, either:

 
 (i) the Agent fails to respond to a request under Clause 20.12 (FATCA Information) and a Lender reasonably believes that the Agent

will not be (or will have ceased to be) a FATCA Exempt Party on or after that FATCA Application Date;
 
 (ii) the information supplied by the Agent pursuant to Clause 20.12 (FATCA Information) indicates that the Agent will not be (or will

have ceased to be) a FATCA Exempt Party on or after that FATCA Application Date; or
 
 (iii) the Agent notifies the Company and the Lenders that the Agent will not be (or will have ceased to be) a FATCA Exempt Party on

or after that FATCA Application Date;
 

and (in each case) a Lender believes that a Party may be required to make a FATCA Deduction that would not be required if the Agent were
a FATCA Exempt Party, and that Lender, by notice to the Agent, requires it to resign.

 
26.14 Replacement of the Agent
 
 (a) After consultation with the Company, the Majority Lenders may, by giving 30 days' notice to the Agent (or, at any time the Agent is an

Impaired Agent, by giving any shorter notice determined by the Majority Lenders) replace the Agent by appointing a successor.
 
 (b) The retiring Agent shall (at its own cost if it is an Impaired Agent and otherwise at the expense of the Lenders) make available to the

successor Agent such documents and records and provide such assistance as the successor Agent may reasonably request for the purposes
of performing its functions as Agent under the Finance Documents.

 
 (c) The appointment of the successor Agent shall take effect on the date specified in the notice from the Majority Lenders to the retiring Agent.

As from this date, the retiring Agent shall be discharged from any further obligation in respect of the Finance Documents (other than its
obligations under paragraph (b) above) but shall remain entitled to the benefit of Clause 15.3 (Indemnity to the Agent) and this Clause 26
(and any agency fees for the account of the retiring Agent shall cease to accrue from (and shall be payable on) that date).

 

 
 



 

 (d) Any successor Agent and each of the other Parties shall have the same rights and obligations amongst themselves as they would have had if
such successor had been an original Party.

 
26.15 Confidentiality
 
 (a) In acting as agent for the Finance Parties, the Agent shall be regarded as acting through its agency division which shall be treated as a

separate entity from any other of its divisions or departments.
 
 (b) If information is received by another division or department of the Agent, it may be treated as confidential to that division or department

and the Agent shall not be deemed to have notice of it.
 
 (c) Notwithstanding any other provision of any Finance Document to the contrary, neither the Agent nor the Arranger is obliged to disclose to

any other person (i) any confidential information or (ii) any other information if the disclosure would, or might in its reasonable opinion,
constitute a breach of any law or regulation or a breach of a fiduciary duty.

 
26.16 Relationship with the Lenders
 
 (a) The Agent may treat the person shown in its records as Lender at the opening of business (in the place of the Agent's principal office as

notified to the Finance Parties from time to time) as the Lender acting through its Facility Office:
 
 (i) entitled to or liable for any payment due under any Finance Document on that day; and
 
 (ii) entitled to receive and act upon any notice, request, document or communication or make any decision or determination under any

Finance Document made or delivered on that day,
 

unless it has received not less than five Business Days' prior notice from that Lender to the contrary in accordance with the terms of this
Agreement.

 
 (b) Any Lender may by notice to the Agent appoint a person to receive on its behalf all notices, communications, information and documents to

be made or despatched to that Lender under the Finance Documents.  Such notice shall contain the address, fax number and (where
communication by electronic mail or other electronic means is permitted under Clause 34.6 (Electronic communication)) electronic mail
address and/or any other information required to enable the sending and receipt of information by that means (and, in each case, the
department or officer, if any, for whose attention communication is to be made) and be treated as a notification of a substitute address, fax
number, electronic mail address, department and officer by that Lender for the purposes of Clause 34.2 (Addresses) and paragraph (a)(iii) of
Clause 34.6 (Electronic communication) and the Agent shall be entitled to treat such person as the person entitled to receive all such
notices,

 

 
 



 

 communications, information and documents as though that person were that Lender.
 
 (c) Each Secured Party shall supply the Agent with any information that the Security Agent may reasonably specify (through the Agent) as

being necessary or desirable to enable the Security Agent to perform its functions as Security Agent.  Each Lender shall deal with the
Security Agent exclusively through the Agent and shall not deal directly with the Security Agent.

 
26.17 Credit appraisal by the Lenders and Ancillary Lenders
 

Without affecting the responsibility of any Obligor for information supplied by it or on its behalf in connection with any Finance Document, each
Lender and Ancillary Lender confirms to the Agent and the Arranger that it has been, and will continue to be, solely responsible for making its own
independent appraisal and investigation of all risks arising under or in connection with any Finance Document including but not limited to:

 
 (a) the financial condition, creditworthiness, condition, affairs, status and nature of each member of the Group;
 
 (b) the legality, validity, effectiveness, adequacy or enforceability of any Finance Document, the Transaction Security and any other agreement,

arrangement or document entered into, made or executed in anticipation of, under or in connection with any Finance Document or the
Transaction Security;

 
 (c) whether that Lender or Ancillary Lender has recourse, and the nature and extent of that recourse, against any Party or any of its respective

assets under or in connection with any Finance Document, the Transaction Security, the transactions contemplated by the Finance
Documents or any other agreement, arrangement or document entered into, made or executed in anticipation of, under or in connection with
any Finance Document or the Transaction Security;

 
 (d) the adequacy, accuracy or completeness of any other information provided by the Agent, the Security Agent, any Party or by any other

person under or in connection with any Finance Document, the transactions contemplated by any Finance Document or any other
agreement, arrangement or document entered into, made or executed in anticipation of, under or in connection with any Finance Document;
and

 
 (e) the right or title of any person in or to, or the value or sufficiency of any part of the Charged Property, the priority of any of the Transaction

Security or the existence of any Security affecting the Charged Property,
 

and each Lender and Ancillary Lender warrants to the Agent and the Arranger that it has not relied on and will not at any time rely on the Agent or
the Arranger in respect of any of these matters.

 

 
 



 

26.18 Reference Banks
 

If a Reference Bank (or, if a Reference Bank is not a Lender, the Lender of which it is an Affiliate) ceases to be a Lender, the Agent shall (in
consultation with the Company) appoint another Lender or an Affiliate of a Lender to replace that Reference Bank.

 
26.19 Agent's Management Time
 

Any amount payable to the Agent under Clause 15.3 (Indemnity to the Agent), Clause 17 (Costs and expenses) and Clause 26.12 (Lenders' indemnity
to the Agent) shall include the cost of utilising the Agent's management time or other resources and will be calculated on the basis of such reasonable
daily or hourly rates as the Agent may notify to the Company and the Lenders, and is in addition to any fee paid or payable to the Agent under
Clause 12 (Fees).

 
26.20 Deduction from amounts payable by the Agent
 

If any Party owes an amount to the Agent under the Finance Documents the Agent may, after giving notice to that Party, deduct an amount not
exceeding that amount from any payment to that Party which the Agent would otherwise be obliged to make under the Finance Documents and apply
the amount deducted in or towards satisfaction of the amount owed.  For the purposes of the Finance Documents that Party shall be regarded as
having received any amount so deducted.

 
27. ROLE OF SECURITY AGENT
 
27.1 Appointment of Security Agent
 
 (a) Each of the Agent, the Arranger, the Lenders and the Hedge Counterparties hereby appoints the Security Agent to act as its agent in

connection herewith and authorises the Security Agent to exercise such rights, powers and discretions as are specifically delegated to the
Security Agent by the terms hereof together with all rights, powers and discretions as are reasonably incidental thereto or necessary to give
effect to the rights, powers and discretions of the Security Agent hereby created and each of the Agent, the Arranger, the Lenders and the
Hedge Counterparties irrevocably authorises the Security Agent on its behalf (i) to enter into each Security Document and (ii) to
acknowledge the provisions of each Security Document, including but not limited to any "Parallel Debt" provision contained therein.

 
 (b) Each of the Secured Parties hereby:
 
 (i) appoints, with the express consent pursuant to articles 1394 and 1395 of the Italian Civil Code, the Security Agent to be its

mandatario con rappresentanza and common representative for the purpose of executing in the name and on behalf of the Secured
Parties any Security Document which is expressed to be governed by Italian law;

 
 (ii) grants the Security Agent the power to negotiate and approve the terms and conditions of such Security Document, execute any

other agreement or instrument, give or receive any notice or declaration,
 

 
 



 

 identify and specify to third parties the names of the Secured Parties at any given date, and take any other action in relation to the
creation, perfection, maintenance, enforcement and release of the Security created thereunder in the name and on behalf of the
Secured Parties;

 
 (iii) confirms that in the event that any Security created under the Security Documents remains registered in the name of a Secured

Party after it has ceased to be a Secured Party then the Security Agent shall remain empowered to execute a release of such
Security in its name and on its behalf; and

 
 (iv) undertakes to ratify and approve any such action taken in the name and on behalf of the Secured Parties by the Security Agent

acting in its appointed capacity.
 
27.2 Parallel Debt
 
 (a) Notwithstanding any other provision of this Agreement each Obligor hereby irrevocably and unconditionally undertakes to pay to the

Security Agent expressly (including any successor Security Agent), as creditor in its own right and not as representative
(vertegenwoordiger) of the other Finance Parties, sums equal to and in the currency of each amount payable by the Obligors to each of the
Finance Parties under each of the Finance Documents as and when that amount falls due for payment under the relevant Finance Document
or would have fallen due but for any suspension of payment, moratorium, discharge by operation of law or analogous event (the "Parallel
Debt").

 
 (b) The Security Agent shall have its own independent right to demand payment of the amounts payable by the Obligors under this Clause 27.2

irrespective of any suspension, extinction or any other discharge for any reason whatsoever (otherwise than by payment) of the Obligors'
obligation to pay those amounts to the other Finance Parties other than a discharge by virtue of payment which those Finance Parties are
entitled to retain.

 
 (c) Any amount due and payable by any Obligor to the Security Agent under this Clause 27.2 shall be decreased to the extent that the other

Finance Parties have received (and are able to retain) payment in full of the corresponding amount under the other provisions of the Finance
Documents and any amount due and payable by the Obligors to the other Finance Parties under those provisions shall be decreased to the
extent that the Security Agent has received (and is able to retain) payment in full of the corresponding amount under this Clause 27.2.

 
 (d) The rights of the Finance Parties (other than the Security Agent) to receive payment of amounts payable by the Obligors under the Finance

Documents are several and are separate and independent from, and without prejudice to, the rights of the Security Agent to receive payment
under this Clause 27.2.

 
27.3 Provisions related to German Law
 
 (a) The Security Agent shall:
 

 
 



 

 (i) hold and administer any Security governed by German law which is security assigned (Sicherungseigentum/Sicherungsabtretung)
or otherwise transferred under a non-accessory security right (nicht-akzessorische Sicherheit) to it as trustee (treuhänderisch) for
the benefit of the Secured Parties; and

 
 (ii) administer any Security governed by German law which is pledged (Verpfändung) or otherwise transferred to any Secured Party

under an accessory security right (akzessorische Sicherheit) as agent.
 
 (b) Each Secured Party hereby authorises the Security Agent (whether or not by or through employees or agents):
 
 (i) to exercise such rights, remedies, powers and discretions as are specifically delegated to or conferred upon the Security Agent

under the Security Documents together with such powers and discretions as are reasonably incidental thereto;
 
 (ii) to take such action on its behalf as may from time to time be authorised under or in accordance with the Security Documents; and
 
 (iii) to accept as its representative (Stellvertreter) any pledge or other creation of any accessory security right granted in favour of such

Secured Party in connection with the Finance Documents under German law and to agree to and execute on its behalf as its
representative (Stellvertreter) any amendments and/or alterations to any Security Document governed by German law which
creates a pledge or any other accessory security right (akzessorische Sicherheit) including the release or confirmation of release of
such Security.

 
 (c) To the extent legally possible, each of the Secured Parties hereby releases the Security Agent from any restrictions on representing several

persons and self-dealing under any applicable law, and in particular from the restrictions of Section 181 of the German Civil Code
(Bürgerliches Gesetzbuch), to make use of any authorisation granted under this Agreement and to perform its duties and obligations as
Security Agent hereunder and under the Security Documents. A Secured Party which is barred by its constitutional documents or by laws
from granting such exemption shall notify the Security Agent accordingly. The Security Agent shall have the power to grant sub-power of
attorney (including under release from the restrictions of Section 181 of the German Civil Code (Bürgerliches Gesetzbuch)) to the extent
legally possible.

 
 (d) Each Secured Party hereby ratifies and approves all acts and declarations previously done by the Security Agent on such Secured Party's

behalf (including for the avoidance of doubt the declarations made by the Security Agent as representative without power of attorney
(Vertreter ohne Vertretungsmacht) in relation to the creation of any pledge (Pfandrecht) on behalf and for the benefit of any Secured Party
as future pledgee or otherwise).

 

 
 



 

27.4 Provisions related to Swiss law
 
 Appointment of Security Agent
 
 (a) Each Finance Party (other than the Agent) appoints the Security Agent to act as its agent under and in connection with the Security

Documents.
 
 (b) Each Finance Party authorizes the Security Agent to exercise the rights, powers, authorities and discretions specifically given to the

Security Agent under or in connection with the Finance Documents together with any other incidental rights, powers, authorities and
discretions.

 
 (c) In particular and with regard to each Security Document governed by Swiss law, each Finance Party appoints and authorizes the Security

Agent:
 
 (i) to enter into each Security Document that is non accessory (nicht-akzessorisch) in nature (such as an assignment agreement) in its

own name, but for the benefit of the other Finance Parties; and
 
 (ii) to enter into each Security Document that is accessory (akzessorisch) in nature (such as a share pledge agreement) for itself and for

and on behalf of the other Finance Parties as direct representative (direkter Sterllvertreter) and each of the Finance Parties and the
Borrower acknowledge that each Finance Party (including, without limitation, any new Finance Party) will be party to such
Security Document.

 
 (d) Each of the parties to this Agreement agrees that the Security Agent shall have only those duties, obligations and responsibilities expressly

specified in this Agreement or in the Security Documents (and no others shall be implied).
 

Trust
 
 (e) Unless provided to the contrary in any Security Document, each Finance Party thereby requests the Security Agent to acquire and the

Security Agent declares that it shall hold the Transaction Security, and all other rights, title and interests in, to and under the Finance
Documents to which it is a party and expressed to be a trustee and all proceeds of enforcement of the Transaction Security and of such
Finance Documents, on trust for the Finance Parties on the terms contained in this Agreement.

 
 (f) To the extent that the trust relationship as such is not recognised by Swiss law, it shall be interpreted to be
 
 (i) a principal agent relationship (Treuhandverhältnis) in the case of each Security Document that is non accessory (nicht-

akzessorisch) in nature (such as an assignment agreement);
 
 (ii) a direct representative relationship (direkte Stellvertretung) in case of each Security Document that is accessory (akzessorisch) in

nature (such as a share pledge agreement).
 

 
 



 

27.5 No Independent Power
 

The Secured Parties shall not have any independent power to enforce, or have recourse to, any of the Transaction Security or to exercise any rights or
powers arising under the Security Documents except through the Security Agent.

 
27.6 Security Agent's Instructions
 

The Security Agent shall:
 
 (a) unless a contrary indication appears in a Finance Document, act in accordance with any instructions given to it by the Agent and shall be

entitled to assume (i) that any instructions received by it from the Agent are duly given by or on behalf of the Majority Lenders or, as the
case may be, the Lenders in accordance with the terms of the Finance Documents and (ii) unless it has received actual notice of revocation,
that any instructions or directions given by the Agent have not been revoked;

 
 (b) be entitled to request instructions, or clarification of any direction, from the Agent as to whether, and in what manner, it should exercise or

refrain from exercising any rights, powers and discretions and the Security Agent may refrain from acting unless and until those instructions
or clarification are received by it; and

 
 (c) be entitled to, carry out all dealings with the Lenders through the Agent and may give to the Agent any notice or other communication

required to be given by the Security Agent to the Lenders.
 
27.7 Security Agent's Actions
 

Subject to the provisions of this Clause 27:
 
 (a) the Security Agent may, in the absence of any instructions to the contrary, take such action in the exercise of any of its powers and duties

under the Finance Documents which in its absolute discretion it considers to be for the protection and benefit of all the Secured Parties; and
 
 (b) at any time after receipt by the Security Agent of notice from the Agent directing the Security Agent to exercise all or any of its rights,

remedies, powers or discretions under any of the Finance Documents, the Security Agent may, and shall if so directed by the Agent, take
any action as in its sole discretion it thinks fit to enforce the Transaction Security.

 
27.8 Security Agent's Discretions
 

The Security Agent may:
 
 (a) assume (unless it has received actual notice to the contrary in its capacity as Security Agent for the Secured Parties) that (i) no Default has

occurred and no Obligor is in breach of or default under its obligations under any of the Finance Documents; and (ii) any right, power,
authority or discretion vested in any person has not been exercised;

 

 
 



 

 (b) if it receives any instructions or directions from the Agent to take any action in relation to the Transaction Security, assume that all
applicable conditions under the Finance Documents for taking that action have been satisfied;

 
 (c) engage, pay for and rely on the advice or services of any lawyers, accountants, surveyors or other experts (whether obtained by the Security

Agent or by any other Secured Party) whose advice or services may at any time seem necessary, expedient or desirable;
 
 (d) rely upon any communication or document believed by it to be genuine and, as to any matters of fact which might reasonably be expected

to be within the knowledge of a Secured Party or an Obligor, upon a certificate signed by or on behalf of that person; and
 
 (e) refrain from acting in accordance with the instructions of the Agent or Lenders (including bringing any legal action or proceeding arising

out of or in connection with the Finance Documents) until it has received any indemnification and/or security that it may in its absolute
discretion require (whether by way of payment in advance or otherwise) for all costs, losses and liabilities which it may incur in bringing
such action or proceedings.

 
27.9 Security Agent's Obligations
 

The Security Agent shall promptly inform the Agent of:
 
 (a) the contents of any notice or document received by it in its capacity as Security Agent from any Obligor under any Finance Document; and
 
 (b) the occurrence of any Default or any default by an Obligor in the due performance of or compliance with its obligations under any Finance

Document of which the Security Agent has received notice from any other party to this Agreement.
 
27.10 Excluded Obligations
 

Notwithstanding anything to the contrary expressed or implied in the Finance Documents, the Security Agent shall not:
 
 (a) be bound to enquire as to (i) whether or not any Default has occurred or (ii) the performance, default or any breach by an Obligor of its

obligations under any of the Finance Documents;
 
 (b) be bound to account to any other Secured Party for any sum or the profit element of any sum received by it for its own account;
 
 (c) be bound to disclose to any other person (including but not limited to any Secured Party) (i) any confidential information or (ii) any other

information if disclosure would, or might in its reasonable opinion, constitute a breach of any law or be a breach of fiduciary duty;
 
 (d) be under any obligations other than those which are specifically provided for in the Finance Documents; or
 

 
 



 

 (e) have or be deemed to have any duty, obligation or responsibility to, or relationship of trust or agency with, any Obligor.
 
27.11 Exclusion of Security Agent's liability
 

The Security Agent is not responsible or liable for:
 
 (a) the adequacy, accuracy and/or completeness of any information (whether oral or written) supplied by the Security Agent or any other person

in or in connection with any Finance Document or the transactions contemplated in the Finance Documents;
 
 (b) the legality, validity, effectiveness, adequacy or enforceability of any Finance Document or the Transaction Security or any other agreement,

arrangement or document entered into, made or executed in anticipation of or in connection with any Finance Document or the Transaction
Security;

 
 (c) any losses to any person or any liability arising as a result of taking or refraining from taking any action in relation to any of the Finance

Documents or the Transaction Security or otherwise, whether in accordance with an instruction from the Agent or otherwise, unless directly
caused by its gross negligence or wilful misconduct;

 
 (d) the exercise of, or the failure to exercise, any judgement, discretion or power given to it by or in connection with any of the Finance

Documents, the Transaction Security or any other agreement, arrangement or document entered into, made or executed in anticipation of,
under or in connection with, the Finance Documents or the Transaction Security; or

 
 (e) any shortfall which arises on the enforcement of the Transaction Security.
 
27.12 No proceedings
 

No Party (other than the Security Agent) may take any proceedings against any officer, employee or agent of the Security Agent in respect of any
claim it might have against the Security Agent or in respect of any act or omission of any kind by that officer, employee or agent in relation to any
Finance Document or any Transaction Security and any officer, employee or agent of the Security Agent may rely on this Clause.

 
27.13 Own responsibility
 

Without affecting the responsibility of any Obligor for information supplied by it or on its behalf in connection with any Finance Document, each
Secured Party confirms to the Security Agent that it has at all times been, and will continue to be, solely responsible for making its own independent
appraisal and investigation of all risks arising under or in connection with any Finance Document including but not limited to:

 
 (a) the financial condition, creditworthiness, condition, affairs, status and nature of each member of the Group;
 

 
 



 

 (b) the legality, validity, effectiveness, adequacy and enforceability of any Finance Document and the Transaction Security and any other
agreement, arrangement or document entered into, made or executed in anticipation of, under or in connection with, any Finance Document
or the Transaction Security;

 
 (c) whether that Secured Party has recourse, and the nature and extent of that recourse, against any Party or any other person or any of their

respective assets under or in connection with any Finance Document, the Transaction Security, the transactions contemplated by the Finance
Documents or any other agreement, arrangement or document entered into, made or executed in anticipation of, under or in connection
with, any Finance Document or the Transaction Security;

 
 (d) the adequacy, accuracy and/or completeness of any information provided by the Security Agent or by any other person under or in

connection with any Finance Document, the transactions contemplated by the Finance Documents or any other agreement, arrangement or
document entered into, made or executed in anticipation of, under or in connection with, any Finance Document; and

 
 (e) the right or title of any person in or to, or the value or sufficiency of any part of the Charged Property, the priority of any of the Transaction

Security or the existence of any Security affecting the Charged Property,
 

and each Secured Party warrants to the Security Agent that it has not relied on and will not at any time rely on the Security Agent in respect of any of
these matters.

 
27.14 No responsibility to perfect Transaction Security
 

The Security Agent shall not be liable for any failure to:
 
 (a) require the deposit with it of any deed or document certifying, representing or constituting the title of any Obligor to any of the Charged

Property;
 
 (b) obtain any licence, consent or other authority for the execution, delivery, legality, validity, enforceability or admissibility in evidence of any

of the Finance Documents or the Transaction Security;
 
 (c) register, file or record or otherwise protect any of the Transaction Security (or the priority of any of the Transaction Security) under any

applicable laws in any jurisdiction or to give notice to any person of the execution of any of the Finance Documents or of the Transaction
Security;

 
 (d) take, or to require any of the Obligors to take, any steps to perfect its title to any of the Charged Property or to render the Transaction

Security effective or to secure the creation of any ancillary Security under the laws of any jurisdiction; or
 
 (e) require any further assurances in relation to any of the Security Documents.
 

 
 



 

27.15 Insurance by Security Agent
 
 (a) The Security Agent shall not be under any obligation to insure any of the Charged Property, to require any other person to maintain any

insurance or to verify any obligation to arrange or maintain insurance contained in the Finance Documents.  The Security Agent shall not be
responsible for any loss which may be suffered by any person as a result of the lack of or inadequacy of any such insurance.

 
 (b) Where the Security Agent is named on any insurance policy as an insured party, it shall not be responsible for any loss which may be

suffered by reason of, directly or indirectly, its failure to notify the insurers of any material fact relating to the risk assumed by the insurers
or any other information of any kind, unless any Secured Party has requested it to do so in writing and the Security Agent has failed to do so
within fourteen days after receipt of that request.

 
27.16 Acceptance of Title
 

The Security Agent shall be entitled to accept without enquiry, and shall not be obliged to investigate, the right and title that each of the Obligors
may have to any of the Charged Property and shall not be liable for or bound to require any Obligor to remedy any defect in its right or title.

 
27.17 Refrain from Illegality
 

The Security Agent may refrain from doing anything which in its opinion will or may be contrary to any relevant law, directive or regulation of any
jurisdiction which would or might otherwise render it liable to any person, and the Security Agent may do anything which is, in its opinion,
necessary to comply with any law, directive or regulation.

 
27.18 Business with the Obligors
 

The Security Agent may accept deposits from, lend money to, and generally engage in any kind of banking or other business with any of the
Obligors.

 
27.19 Releases
 
 (a) Upon a disposal of any of the Charged Property or the resignation of an Obligor in accordance with Clause 25 (Changes to the Obligors):
 
 (i) pursuant to the enforcement of the Transaction Security by the Security Agent;
 
 (ii) if that disposal is permitted under the Finance Documents; or
 
 (iii) if the Security Agent is instructed to release the Transaction Security granted by the resigning Obligor under the terms of Clause 25

(Changes to the Obligors),
 

 
 



 

the Security Agent shall (at the cost of the Obligors) release that property from the Transaction Security or the Transaction Security given
by that Obligor and is authorised to execute, without the need for any further authority from the Secured Parties, any release of the
Transaction Security or other claim over that asset or Obligor and to issue any certificates of non-crystallisation of floating charges that may
be required or desirable.

 
 (b) Upon a disposal of shares in the capital of an Obligor pursuant to the enforcement of the Transaction Security over such shares by the

Security Agent, the Security Agent is irrevocably authorised (at the cost of the Company and without any consent, sanction, authority or
further confirmation from any of the Finance Parties) to release:

 
 (i) that Obligor and any Subsidiary of that Obligor from all Secured Obligations (including the guarantee provided for under Clause

18 (Guarantee and Indemnity) under any of the Finance Documents;
 
 (ii) any Transaction Security granted by that Obligor or any Subsidiary of that Obligor over any of its assets; and
 
 (iii) any other claim of any Finance Party or member of the Group over that Obligor's assets or over the assets of any Subsidiary of that

Obligor,
 

on behalf of the relevant Finance Parties.
 
27.20 Lender indemnity to the Security Agent
 

Each Lender shall (in proportion to its share of the Commitments or, if the Commitments are then zero, to its share of the Commitments immediately
prior to their reduction to zero) indemnify the Security Agent, within three Business Days of demand, against any cost, loss or liability incurred by
the Security Agent (otherwise than by reason of the Security Agent's gross negligence or wilful misconduct) in acting as Security Agent under the
Finance Documents (unless the Security Agent has been reimbursed by an Obligor pursuant to a Finance Document).

 
27.21 Resignation of Security Agent
 
 (a) The Security Agent may resign and appoint one of its Affiliates as successor by giving notice to the Company and to the Agent on behalf of

the Lenders.
 
 (b) Alternatively the Security Agent may resign by giving notice to the other Parties (or to the Agent on behalf of the Lenders) in which case

the Majority Lenders may appoint a successor Security Agent.
 
 (c) If the Majority Lenders have not appointed a successor Security Agent in accordance with paragraph (b) above within 30 days after the

notice of resignation was given, the Security Agent (after consultation with the Agent) may appoint a successor Security Agent.
 
 (d) The retiring Security Agent shall, at its own cost, make available to the successor Security Agent such documents and records and provide

such assistance as the successor Security Agent may reasonably request for the
 

 
 



 

 purposes of performing its functions as Security Agent under the Finance Documents.
 
 (e) The Security Agent's resignation notice shall only take effect upon (i) the appointment of a successor and (ii) the transfer of all of the

Transaction Security to that successor.
 
 (f) Upon the appointment of a successor, the retiring Security Agent shall be discharged from any further obligation in respect of the Finance

Documents but shall remain entitled to the benefit of Clauses 26 (Role of the Agent and the Arranger) and 27 (Role of Security Agent).  Its
successor and each of the other Parties shall have the same rights and obligations amongst themselves as they would have had if such
successor had been an original Party.

 
 (g) The Majority Lenders may, by notice to the Security Agent, require it to resign in accordance with paragraph (b) above.  In this event, the

Security Agent shall resign in accordance with paragraph (b) above.
 
27.22 Delegation
 
 (a) The Security Agent may, at any time, delegate by power of attorney or otherwise to any person for any period, all or any of the rights,

powers and discretions vested in it by any of the Finance Documents.
 
 (b) The delegation may be made upon any terms and conditions (including the power to sub-delegate) and subject to any restrictions that the

Security Agent may think fit in the interests of the Secured Parties and it shall not be bound to supervise, or be in any way responsible for
any loss incurred by reason of any misconduct or default on the part of any delegate or sub-delegate.

 
27.23 Additional Security Agents
 
 (a) The Security Agent may at any time appoint (and subsequently remove) any person to act as a separate Security Agent or as a co-Security

Agent jointly with it (i) if it considers that appointment to be in the interests of the Secured Parties or (ii) for the purposes of conforming to
any legal requirements, restrictions or conditions which the Security Agent deems to be relevant or (iii) for obtaining or enforcing any
judgment in any jurisdiction, and the Security Agent shall give prior notice to the Company and the Agent of that appointment.

 
 (b) Any person so appointed shall have the rights, powers and discretions (not exceeding those conferred on the Security Agent by this

Agreement) and the duties and obligations that are conferred or imposed by the instrument of appointment.
 
 (c) The remuneration that the Security Agent may pay to any person, and any costs and expenses incurred by that person in performing its

functions pursuant to that appointment shall, for the purposes of this Agreement, be treated as costs and expenses incurred by the Security
Agent.

 

 
 



 

28. HEDGE COUNTERPARTIES AND HEDGING LIABILITIES
 
28.1 Accession of Hedge Counterparties
 

If any Finance Party provides hedging arrangements to an Obligor which are permitted under Clause 22.29 (Treasury Transactions) and such
Finance Party is not yet a party to this Agreement as Hedge Counterparty, such Finance Party providing hedging arrangements to any Obligor shall
not be entitled to share in any of the Transaction Security or in the benefit of any guarantee or indemnity in respect of any of the liabilities arising in
relation to those hedging arrangements nor shall those liabilities be treated as Hedging Liabilities, unless such Finance Party accedes to this
Agreement, as a Hedge Counterparty by way of such Finance Party executing a Hedge Counterparty Accession Undertaking.

 
28.2 Restriction on payment of Hedging Liabilities
 

The Obligors shall not, and shall procure that no other member of the Group will, make any payment of the Hedging Liabilities at any time unless:
 
 (a) that payment is permitted under Clause  28.3 (Permitted payments of Hedging Liabilities); or
 
 (b) the taking or receipt of that payment is permitted under paragraph (c) of Clause  28.8 (Permitted enforcement by Hedge Counterparties).
 
28.3 Permitted payments of  Hedging Liabilities
 
 (a) Subject to paragraph (b) below, the Obligors may make payments to any Hedge Counterparty in respect of the Hedging Liabilities then due

to that Hedge Counterparty under any Hedging Agreement in accordance with the terms of that Hedging Agreement:
 
 (i) if the payment is a scheduled payment arising under the relevant Hedging Agreement;
 
 (ii) to the extent that the relevant Obligor's obligation to make the payment arises as a result of the operation of:
 
 (A) any of sections 2(d) (Deduction or Withholding for Tax), 2(e) (Default Interest; Other Amounts), 8(a) (Payment in the

Contractual Currency), 8(b) (Judgments) and 11 (Expenses) of the 1992 ISDA Master Agreement (if the Hedging
Agreement is based on a 1992 ISDA Master Agreement);

 
 (B) any of sections 2(d) (Deduction or Withholding for Tax), 8(a) (Payment in the Contractual Currency), 8(b) (Judgments),

9(h)(i) (Prior to Early Termination) and 11 (Expenses) of the 2002 ISDA Master Agreement (if the Hedging Agreement is
based on a 2002 ISDA Master Agreement); or

 
 (C) any provision of a Hedging Agreement which is similar in meaning and effect to any provision listed in paragraphs (A) or
 

 
 



 

 (B) above (if the Hedging Agreement is not based on an ISDA Master Agreement);
 
 (iii) to the extent that the relevant Obligor's obligation to make the payment arises from a Non-Credit Related Close-Out;
 
 (iv) to the extent that:
 
 (A) the relevant Obligor's obligation to make the payment arises from a Credit Related Close-Out in relation to that Hedging

Agreement; and
 
 (B) no Event of Default is continuing at the time of that payment; or
 
 (v) if the Majority Lenders give prior written consent to the payment being made.
 
 (b) No payment may be made to a Hedge Counterparty under paragraph (a) above if any scheduled payment due from that Hedge Counterparty

to an Obligor under a Hedging Agreement to which they are both party is due and unpaid.
 
 (c) Failure by an Obligor to make a payment to a Hedge Counterparty which results solely from the operation of paragraph (b) above shall,

without prejudice to Clause 28.4 (Payment obligations continue), not result in a default (however described) in respect of that Obligor under
that Hedging Agreement.

 
28.4 Payment obligations continue
 

No Obligor shall be released from the liability to make any payment (including of default interest, which shall continue to accrue) under any
Hedging Agreement by the operation of Clauses 28.1 (Restriction on payment of Hedging Liabilities) and 28.3 (Permitted payments of Hedging
Liabilities) even if its obligation to make that payment is restricted at any time by the terms of any of those Clauses.

 
28.5 Amendments and waivers of Hedging Agreements
 
 (a) Subject to paragraph (b) below, the Hedge Counterparties may not, at any time, amend or waive any term of the Hedging Agreements.
 
 (b) A Hedge Counterparty may amend or waive any term of a Hedging Agreement in accordance with the terms of that Hedging Agreement if

that amendment or waiver does not breach another term of this Agreement.
 
28.6 Security for  Hedge Counterparties
 

The Hedge Counterparties may not take, accept or receive the benefit of any Security, guarantee, indemnity or other assurance against loss from any
member of the Group in respect of the Hedging Liabilities other than:

 
 (a) the Transaction Security;
 

 
 



 

 (b) any guarantee, indemnity or other assurance against loss contained in:
 
 (i) this Agreement; or
 
 (ii) the relevant Hedging Agreement no greater in extent than any of those referred to in paragraph (i) above; and
 
 (c) the indemnities contained in the ISDA Master Agreements (in the case of a Hedging Agreement which is based on an ISDA Master

Agreement) or any indemnities which are similar in meaning and effect to those indemnities (in the case of a Hedging Agreement which is
not based on an ISDA Master Agreement).

 
28.7 Restriction on enforcement by Hedge Counterparties
 

Subject to Clause 28.8 (Permitted enforcement by Hedge Counterparties) and Clause 28.9 (Required enforcement by Hedge Counterparties), the
Hedge Counterparties shall not pre-maturely terminate or close-out any of the hedging transactions or use any right of set-off or payment netting
under any of the Hedging Agreements at any time, unless explicitly permitted under this Agreement (including for the avoidance of doubt any Close
Out Netting).

 
28.8 Permitted enforcement by Hedge Counterparties
 
 (a) To the extent it is able to do so under the relevant Hedging Agreement, a Hedge Counterparty may terminate or close-out in whole or in part

any hedging transaction under that Hedging Agreement prior to its stated maturity:
 
 (i) if a notice has been served to the Company by the Agent in accordance with Clause 23.22 (Acceleration);
 
 (ii) if:
 
 (A) in relation to a Hedging Agreement which is based on the 1992 ISDA Master Agreement:
 
 (1) an Illegality or Tax Event or Tax Event Upon Merger (each as defined in the 1992 ISDA Master Agreement); or
 
 (2) an event similar in meaning and effect to a "Force Majeure Event" (as defined in paragraph (B) below),
 

has occurred in respect of that Hedging Agreement;
 
 (B) in relation to a Hedging Agreement which is based on the 2002 ISDA Master Agreement, an Illegality or Tax Event, Tax

Event Upon Merger or a Force Majeure Event (each as defined in the 2002 ISDA Master Agreement) has occurred in
respect of that Hedging Agreement; or

 

 
 



 

 (C) in relation to a Hedging Agreement which is not based on an ISDA Master Agreement, any event similar in meaning and
effect to an event described in paragraphs (A) or (B) above has occurred under and in respect of that Hedging Agreement;

 
 (iii) if an Event of Default has occurred under either Clause 23.6 (Insolvency) or Clause 23.7 (Insolvency proceedings) in relation to an

Obligor which is party to that Hedging Agreement;
 
 (iv) if the Majority Lenders give prior written consent to that termination or close-out being made;
 
 (v) if the only Secured Obligations are the Hedging Liabilities; or
 
 (vi) to the extent that termination close-out is necessary:
 
 (A) to ensure that the aggregate notional amount hedged by way of interest rate hedge transactions under the Hedging

Agreements does not exceed the aggregate amount of principal outstanding under this Agreement; or
 
 (B) to comply with the Hedging Letters.
 
 (b) If an Obligor has defaulted on any payment due under a Hedging Agreement (after allowing any applicable notice or grace periods) and the

default has continued unwaived for more than 10 Business Days after notice of that default has been given to the Security Agent and the
Agent, the relevant Hedge Counterparty:

 
 (i) may, to the extent it is able to do so under the relevant Hedging Agreement, terminate or close-out in whole or in part any hedging

transaction under that Hedging Agreement; and
 
 (ii) until such time as the Security Agent has given notice to that Hedge Counterparty that the Transaction Security is being enforced

(or that any formal steps are being taken to enforce the Transaction Security), shall be entitled to exercise any right it might
otherwise have to sue for, commence or join legal or arbitration proceedings against any Obligor to recover any Hedging
Liabilities due under that Hedging Agreement.

 
28.9 Required enforcement by Hedge Counterparties
 
 (a) Subject to paragraph (b) below, a Hedge Counterparty shall promptly terminate or close-out in full any hedging transaction under all or any

of the Hedging Agreements to which it is party prior to their stated maturity, following:
 
 (i) if a notice has been served to the Company by the Agent in accordance with Clause 23.22 (Acceleration) and delivery to it of a

notice from the Security Agent thereof; and
 

 
 



 

 (ii) delivery to it of a subsequent notice from the Security Agent (acting on the instructions of the Majority Lenders) instructing it to
do so.

 
 (b) Paragraph (a) above shall not apply to the extent that a notice has been served to the Company by the Agent in accordance with Clause

23.22 (Acceleration) as a result of an arrangement made between any Obligor and the Majority Lenders with the purpose of bringing about
such notice.

 
 (c) If a Hedge Counterparty is entitled to terminate or close-out any hedging transaction under paragraph (b) of Clause 28.8 (Permitted

enforcement Hedge Counterparties) (or would have been able to if that Hedge Counterparty had given the notice referred to in that
paragraph) but has not terminated or closed out each such hedging transaction, that Hedge Counterparty shall promptly terminate or close-
out in full each such hedging transaction following a request to do so by the Security Agent (acting on the instructions of the Majority
Lenders).

 
28.10 Treatment of payments due to Obligors on termination of hedging transactions
 
 (a) If, on termination of any hedging transaction under any Hedging Agreement occurring after a notice has been served to the Company by the

Agent in accordance with Clause 23.22 (Acceleration) a settlement amount or other amount (following the application of any Close-Out
Netting, Payment Netting or Inter-Hedging Agreement Netting in respect of that Hedging Agreement) falls due from a Hedge Counterparty
to the relevant Obligor then that amount shall be paid by that Hedge Counterparty to the Security Agent, treated as the proceeds of
enforcement of the Transaction Security and applied in accordance with the terms of this Agreement.

 
 (b) The payment of that amount by the Hedge Counterparty to the Security Agent in accordance with paragraph (a) above shall discharge the

Hedge Counterparty's obligation to pay that amount to that Obligor.
 
29. CONDUCT OF BUSINESS BY THE FINANCE PARTIES
 

No provision of this Agreement will:
 
 (a) interfere with the right of any Finance Party to arrange its affairs (tax or otherwise) in whatever manner it thinks fit;
 
 (b) oblige any Finance Party to investigate or claim any credit, relief, remission or repayment available to it or the extent, order and manner of

any claim; or
 
 (c) oblige any Finance Party to disclose any information relating to its affairs (tax or otherwise) or any computations in respect of Tax.
 
30. SHARING AMONG THE FINANCE PARTIES
 
30.1 Payments to Finance Parties
 

If a Finance Party (a "Recovering Finance Party") receives or recovers any amount from an Obligor other than in accordance with Clause 31
(Payment mechanics) or

 

 
 



 

Clause 33 (Application of Proceeds) (a "Recovered Amount") and applies that amount to a payment due under the Finance Documents then:
 
 (a) the Recovering Finance Party shall, within three Business Days, notify details of the receipt or recovery to the Agent;
 
 (b) the Agent shall determine whether the receipt or recovery is in excess of the amount the Recovering Finance Party would have been paid

had the receipt or recovery been received or made by the Agent and distributed in accordance with Clause 31 (Payment mechanics), without
taking account of any Tax which would be imposed on the Agent in relation to the receipt, recovery or distribution; and

 
 (c) the Recovering Finance Party shall, within three Business Days of demand by the Agent, pay to the Agent an amount (the "Sharing

Payment") equal to such receipt or recovery less any amount which the Agent determines may be retained by the Recovering Finance Party
as its share of any payment to be made, in accordance with Clause 31.6 (Partial payments).

 
30.2 Redistribution of payments
 

The Agent shall treat the Sharing Payment as if it had been paid by the relevant Obligor and distribute it between the Finance Parties (other than the
Recovering Finance Party) (the "Sharing Finance Parties") in accordance with Clause 31.6 (Partial payments) towards the obligations of that
Obligor to the Sharing Finance Parties.

 
30.3 Recovering Finance Party's rights
 

On a distribution by the Agent under Clause 30.2 (Redistribution of payments) of a payment received by a Recovering Finance Party from an
Obligor as between the relevant Obligor and the Recovering Finance Party, an amount of the Recovered Amount equal to the Sharing Payment will
be treated as not having been paid by that Obligor.

 
30.4 Reversal of redistribution
 

If any part of the Sharing Payment received or recovered by a Recovering Finance Party becomes repayable and is repaid by that Recovering
Finance Party, then:

 
 (a) each Sharing Finance Party shall, upon request of the Agent, pay to the Agent for the account of that Recovering Finance Party an amount

equal to the appropriate part of its share of the Sharing Payment (together with an amount as is necessary to reimburse that Recovering
Finance Party for its proportion of any interest on the Sharing Payment which that Recovering Finance Party is required to pay) (the
"Redistributed Amount"); and

 
 (b) as between the relevant Obligor and each relevant Sharing Finance Party, an amount equal to the relevant Redistributed Amount will be

treated as not having been paid by that Obligor.
 

 
 



 

30.5 Exceptions
 
 (a) This Clause 30 shall not apply to the extent that the Recovering Finance Party would not, after making any payment pursuant to this Clause,

have a valid and enforceable claim against the relevant Obligor.
 
 (b) A Recovering Finance Party is not obliged to share with any other Finance Party any amount which the Recovering Finance Party has

received or recovered as a result of taking legal or arbitration proceedings, if:
 
 (i) it notified that other Finance Party of the legal or arbitration proceedings; and
 
 (ii) that other Finance Party had an opportunity to participate in those legal or arbitration proceedings but did not do so as soon as

reasonably practicable having received notice and did not take separate legal or arbitration proceedings.
 
30.6 Ancillary Lenders
 
 (a) This Clause 30 shall not apply to any receipt or recovery by a Lender in its capacity as an Ancillary Lender at any time prior to service of

notice under Clause 23.22 (Acceleration).
 
 (b) Following service of notice under Clause 23.22 (Acceleration), this Clause 30 shall apply to all receipts or recoveries by Ancillary Lenders

except to the extent that the receipt or recovery represents a reduction of the Permitted Gross Outstandings of a Multi-account Overdraft to
or towards an amount equal to its Designated Net Amount.

 

 

 
 



 

SECTION 11
 

ADMINISTRATION
 
31. PAYMENT MECHANICS
 
31.1 Payments to the Agent
 
 (a) On each date on which an Obligor or a Lender is required to make a payment under a Finance Document, excluding a payment under the

terms of an Ancillary Document, that Obligor or Lender shall make the same available to the Agent (unless a contrary indication appears in
a Finance Document) for value on the due date at the time and in such funds specified by the Agent as being customary at the time for
settlement of transactions in the relevant currency in the place of payment.

 
 (b) Payment shall be made to such account in the principal financial centre of the country of that currency with such bank as the Agent

specifies, other than a Non-Cooperative Jurisdiction as far as payments from Obligors established in France for tax purposes are concerned.
 
31.2 Distributions by the Agent
 

Each payment received by the Agent under the Finance Documents for another Party shall, subject to Clause 31.3 (Distributions to an Obligor),
Clause 31.4 (Clawback and pre-funding) and Clause 26.20 (Deduction from amounts payable by the Agent) be made available by the Agent as soon
as practicable after receipt to the Party entitled to receive payment in accordance with this Agreement (in the case of a Lender, for the account of its
Facility Office), to such account as that Party may notify to the Agent by not less than five Business Days' notice with a bank specified by that Party
in the principal financial centre of the country of that currency, other than a Non-Cooperative Jurisdiction as far as payments received from Obligors
established in France for tax purposes are concerned.

 
31.3 Distributions to an Obligor
 

The Agent may (with the consent of the Obligor or in accordance with Clause 32 (Set-off)) apply any amount received by it for that Obligor in or
towards payment (on the date and in the currency and funds of receipt) of any amount due from that Obligor under the Finance Documents or in or
towards purchase of any amount of any currency to be so applied.

 
31.4 Clawback and pre-funding
 
 (a) Where a sum is to be paid to the Agent under the Finance Documents for another Party, the Agent is not obliged to pay that sum to that

other Party (or to enter into or perform any related exchange contract) until it has been able to establish to its satisfaction that it has actually
received that sum.

 
 (b) Unless paragraph (c) below applies, if the Agent pays an amount to another Party and it proves to be the case that the Agent had not actually

received that amount, then the Party to whom that amount (or the proceeds of any related
 

 
 



 

 exchange contract) was paid by the Agent shall on demand refund the same to the Agent together with interest on that amount from the date
of payment to the date of receipt by the Agent, calculated by the Agent to reflect its cost of funds.

 
 (c) If the Agent has notified the Lenders that it is willing to make available amounts for the account of a Borrower before receiving funds from

the Lenders then if and to the extent that the Agent does so but it proves to be the case that it does not then receive funds from a Lender in
respect of a sum which it paid to a Borrower:

 
 (i) the Agent shall notify the Company of that Lender's identity and the Borrower to whom that sum was made available shall on

demand refund it to the Agent; and
 
 (ii) the Lender by whom those funds should have been made available or, if that Lender fails to do so, the Borrower to whom that sum

was made available, shall on demand pay to the Agent the amount (as certified by the Agent) which will indemnify the Agent
against any funding cost incurred by it as a result of paying out that sum before receiving those funds from that Lender.

 
31.5 Impaired Agent
 
 (a) If, at any time, the Agent becomes an Impaired Agent, an Obligor or a Lender which is required to make a payment under the Finance

Documents to the Agent in accordance with Clause 31.1 (Payments to the Agent) may instead pay that amount direct to the required
recipient(s). In that case such payments must be made on the due date for payment under the Finance Documents.

 
 (b) A Party which has made a payment in accordance with this Clause 31.5 shall be discharged of the relevant payment obligation under the

Finance Documents.
 
31.6 Partial payments
 
 (a) If the Agent receives a payment that is insufficient to discharge all the amounts then due and payable by an Obligor under the Finance

Documents, the Agent shall apply that payment towards the obligations of that Obligor under the Finance Documents in the following
order:

 
 (i) first, in or towards payment pro rata of any unpaid amount owing to the Agent, the Security Agent and the Arranger under the

Finance Documents;
 
 (ii) secondly, in or towards payment pro rata of any accrued interest, fee or commission due but unpaid under this Agreement;
 
 (iii) thirdly, in or towards payment pro rata of any principal due but unpaid under this Agreement; and
 

 
 



 

 (iv) fourthly, in or towards payment pro rata of any other sum due but unpaid under the Finance Documents.
 
 (b) The Agent shall, if so directed by the Majority Lenders, vary the order set out in paragraphs (a)(ii) to (iv) above.
 
 (c) Paragraphs (a) and (b) above will override any appropriation made by an Obligor.
 
31.7 No set-off by Obligors
 

All payments to be made by an Obligor under the Finance Documents shall be calculated and be made without (and free and clear of any deduction
for) set-off or counterclaim.

 
31.8 Business Days
 
 (a) Any payment under the Finance Documents which is due to be made on a day that is not a Business Day shall be made on the next Business

Day in the same calendar month (if there is one) or the preceding Business Day (if there is not).
 
 (b) During any extension of the due date for payment of any principal or Unpaid Sum under this Agreement interest is payable on the principal

or Unpaid Sum at the rate payable on the original due date.
 
31.9 Currency of account
 
 (a) Subject to paragraphs (b) to (e) below, Euro is the currency of account and payment for any sum due from an Obligor under any Finance

Document.
 
 (b) Each payment in respect of costs, expenses or Taxes shall be made in the currency in which the costs, expenses or Taxes are incurred.
 
 (c) Any amount expressed to be payable in a currency other than Euro shall be paid in that other currency.
 
31.10 Change of currency
 
 (a) Unless otherwise prohibited by law, if more than one currency or currency unit are at the same time recognised by the central bank of any

country as the lawful currency of that country, then:
 
 (i) any reference in the Finance Documents to, and any obligations arising under the Finance Documents in, the currency of that

country shall be translated into, or paid in, the currency or currency unit of that country designated by the Agent (after consultation
with the Company); and

 
 (ii) any translation from one currency or currency unit to another shall be at the official rate of exchange recognised by the central

bank for the conversion of that currency or currency unit into the other, rounded up or down by the Agent (acting reasonably).
 

 
 



 

 (b) If a change in any currency of a country occurs, this Agreement will, to the extent the Agent (acting reasonably and after consultation with
the Company) specifies to be necessary, be amended to comply with any generally accepted conventions and market practice in the
Relevant Interbank Market and otherwise to reflect the change in currency.

 
31.11 Disruption to Payment Systems etc.
 

If either the Agent determines (in its discretion) that a Disruption Event has occurred or the Agent is notified by the Company that a Disruption
Event has occurred:

 
 (a) the Agent may, and shall if requested to do so by the Company, consult with the Company with a view to agreeing with the Company such

changes to the operation or administration of the Facilities as the Agent may deem necessary in the circumstances;
 
 (b) the Agent shall not be obliged to consult with the Company in relation to any changes mentioned in paragraph (a) if, in its opinion, it is not

practicable to do so in the circumstances and, in any event, shall have no obligation to agree to such changes;
 
 (c) the Agent may consult with the Finance Parties in relation to any changes mentioned in paragraph (a) but shall not be obliged to do so if, in

its opinion, it is not practicable to do so in the circumstances;
 
 (d) any such changes agreed upon by the Agent and the Company shall (whether or not it is finally determined that a Disruption Event has

occurred) be binding upon the Parties as an amendment to (or, as the case may be, waiver of) the terms of the Finance Documents
notwithstanding the provisions of Clause 38 (Amendments and Waivers);

 
 (e) the Agent shall not be liable for any damages, costs or losses to any person, any diminution in value or any liability whatsoever (including,

without limitation for negligence, gross negligence or any other category of liability whatsoever but not including any claim based on the
fraud of the Agent) arising as a result of its taking, or failing to take, any actions pursuant to or in connection with this Clause 31.11; and

 
 (f) the Agent shall notify the Finance Parties of all changes agreed pursuant to paragraph (d) above.
 
32. SET-OFF
 
 (a) A Finance Party may set off any matured obligation due from an Obligor under the Finance Documents (to the extent beneficially owned by

that Finance Party) against any matured obligation owed by that Finance Party to that Obligor, regardless of the place of payment, booking
branch or currency of either obligation.  If the obligations are in different currencies, the Finance Party may convert either obligation at a
market rate of exchange in its usual course of business for the purpose of the set-off.

 

 
 



 

 (b) Any credit balances taken into account by an Ancillary Lender when operating a net limit in respect of any overdraft under an Ancillary
Facility shall on enforcement of the Finance Documents be applied first in reduction of the overdraft provided under that Ancillary Facility
in accordance with its terms.

 
33. APPLICATION OF PROCEEDS
 
33.1 Order of Application
 

All moneys from time to time received or recovered by the Security Agent in connection with the realisation or enforcement of all or any part of the
Transaction Security shall be held by the Security Agent to apply them at such times as the Security Agent sees fit, to the extent permitted by
applicable law, in the following order of priority:

 
 (a) in discharging any sums owing to the Security Agent;
 
 (b) in payment to the Agent, on behalf of the Secured Parties, for application towards the discharge of all sums due and payable by any Obligor

under any of the Finance Documents in accordance with Clause 31.6 (Partial Payments) and Hedging Argreements;
 
 (c) if none of the Obligors is under any further actual or contingent liability under any Finance Document (including any Hedging Agreement),

in payment to any person to whom the Security Agent is obliged to pay in priority to any Obligor; and
 
 (d) the balance, if any, in payment to the relevant Obligor.
 
33.2 Investment of Proceeds
 

Prior to the application of the proceeds of the Transaction Security in accordance with Clause 33.1 (Order of Application) the Security Agent may, at
its discretion, hold all or part of those proceeds in an interest bearing suspense or impersonal account(s) in the name of the Security Agent or Agent
with any financial institution (including itself) and for so long as the Security Agent thinks fit (the interest being credited to the relevant account)
pending the application from time to time of those monies at the Security Agent's discretion in accordance with the provisions of this Clause 33.

 
33.3 Currency Conversion
 
 (a) For the purpose of or pending the discharge of any of the Secured Obligations the Security Agent may convert any moneys received or

recovered by the Security Agent from one currency to another, at the spot rate at which the Security Agent is able to purchase the currency
in which the Secured Obligations are due with the amount received.

 
 (b) The obligations of any Obligor to pay in the due currency shall only be satisfied to the extent of the amount of the due currency purchased

after deducting the costs of conversion.
 

 
 



 

33.4 Permitted Deductions
 

The Security Agent shall be entitled (a) to set aside by way of reserve amounts required to meet and (b) to make and pay, any deductions and
withholdings (on account of Tax or otherwise) which it is or may be required by any applicable law to make from any distribution or payment made
by it under this Agreement, and to pay all Tax which may be assessed against it in respect of any of the Charged Property, or as a consequence of
performing its duties, or by virtue of its capacity as Security Agent under any of the Finance Documents or otherwise (except in connection with its
remuneration for performing its duties under this Agreement).

 
33.5 Discharge of Secured Obligations
 
 (a) Any payment to be made in respect of the Secured Obligations by the Security Agent may be made to the Agent on behalf of the Lenders

and that payment shall be a good discharge to the extent of that payment, to the Security Agent.
 
 (b) The Security Agent is under no obligation to make payment to the Agent in the same currency as that in which any Unpaid Sum is

denominated.
 
33.6 Sums received by Obligors
 

If any of the Obligors receives any sum which, pursuant to any of the Finance Documents, should have been paid to the Security Agent, that sum
shall promptly be paid to the Security Agent for application in accordance with this Clause.

 
34. NOTICES
 
34.1 Communications in writing
 

Any communication to be made under or in connection with the Finance Documents shall be made in writing and, unless otherwise stated, may be
made by fax or letter.

 
34.2 Addresses
 

The address and fax number (and the department or officer, if any, for whose attention the communication is to be made) of each Party for any
communication or document to be made or delivered under or in connection with the Finance Documents is:

 
 (a) in the case of the Company, that identified with its name below;
 
 (b) in the case of each Lender, each Ancillary Lender or any other Obligor, that notified in writing to the Agent on or prior to the date on which

it becomes a Party; and
 
 (c) in the case of the Agent and Security Agent, that identified with its name below,
 

or any substitute address or fax number or department or officer as the Party may notify to the Agent (or the Agent may notify to the other Parties, if
a change is made by the Agent) by not less than five Business Days' notice.

 

 
 



 

34.3 Delivery
 
 (a) Any communication or document made or delivered by one person to another under or in connection with the Finance Documents will only

be effective:
 
 (i) if by way of fax, when received in legible form; or
 
 (ii) if by way of letter, when it has been left at the relevant address or five Business Days after being deposited in the post postage

prepaid in an envelope addressed to it at that address,
 

and, if a particular department or officer is specified as part of its address details provided under Clause 34.2 (Addresses), if addressed to
that department or officer.

 
 (b) Any communication or document to be made or delivered to the Agent or to the Security Agent will be effective only when actually

received by the Agent or the Security Agent and then only if it is expressly marked for the attention of the department or officer identified
with the Agent's or the Security Agent's signature below (or any substitute department or officer as the Agent shall specify for this purpose).

 
 (c) All notices from or to an Obligor shall be sent through the Agent.
 
 (d) Any communication or document made or delivered to the Company in accordance with this Clause will be deemed to have been made or

delivered to each of the Obligors.
 
 (e) All notices to a Lender from the Security Agent shall be sent through the Agent.
 
34.4 Notification of address and fax number
 

Promptly upon receipt of notification of an address and fax number or change of address or fax number pursuant to Clause 34.2 (Addresses) or
changing its own address or fax number, the Agent shall notify the other Parties.

 
34.5 Communication when Agent is Impaired Agent
 

If the Agent is an Impaired Agent the Parties may, instead of communicating with each other through the Agent, communicate with each other
directly and (while the Agent is an Impaired Agent) all the provisions of the Finance Documents which require communications to be made or
notices to be given to or by the Agent shall be varied so that communications may be made and notices given to or by the relevant Parties
directly.  This provision shall not operate after a replacement Agent has been appointed.

 
34.6 Electronic communication
 
 (a) Any communication to be made between any two Parties under or in connection with the Finance Documents may be made by electronic

mail or other electronic means to the extent that those two Parties agree that, unless
 

 
 



 

 and until notified to the contrary, this is to be an accepted form of communication and if those two Parties:
 
 (i) notify each other in writing of their electronic mail address and/or any other information required to enable the sending and receipt

of information by that means; and
 
 (ii) notify each other of any change to their address or any other such information supplied by them by not less than five Business

Days' notice.
 
 (b) Any electronic communication made between those two Parties will be effective only when actually received in readable form and in the

case of any electronic communication made by a Party to the Agent or the Security Agent only if it is addressed in such a manner as the
Agent or Security Agent shall specify for this purpose.

 
 (c) Any electronic communication which becomes effective, in accordance with paragraph (b) above, after 5.00 p.m. in the place of receipt

shall be deemed only to become effective on the following day.
 
34.7 English language
 
 (a) Any notice given under or in connection with any Finance Document must be in English.
 
 (b) All other documents provided under or in connection with any Finance Document must be:
 
 (i) in English; or
 
 (ii) if not in English, and if so required by the Agent, accompanied by a certified English translation and, in this case, the English

translation will prevail unless the document is a constitutional, statutory or other official document.
 
35. CALCULATIONS AND CERTIFICATES
 
35.1 Accounts
 

In any litigation or arbitration proceedings arising out of or in connection with a Finance Document, the entries made in the accounts maintained by a
Finance Party are prima facie evidence of the matters to which they relate.

 
35.2 Certificates and determinations
 

Any certification or determination by a Finance Party of a rate or amount under any Finance Document is, in the absence of manifest error,
conclusive evidence of the matters to which it relates.

 

 
 



 

35.3 Day count convention
 

Any interest, commission or fee accruing under a Finance Document will accrue from day to day and is calculated on the basis of the actual number
of days elapsed and a year of 360 days or, in any case where the practice in the Relevant Interbank Market differs, in accordance with that market
practice.

 
36. PARTIAL INVALIDITY
 

If, at any time, any provision of the Finance Documents is or becomes illegal, invalid or unenforceable in any respect under any law of any
jurisdiction, neither the legality, validity or enforceability of the remaining provisions nor the legality, validity or enforceability of such provision
under the law of any other jurisdiction will in any way be affected or impaired.

 
37. REMEDIES AND WAIVERS
 

No failure to exercise, nor any delay in exercising, on the part of any Finance Party or Secured Party, any right or remedy under a Finance Document
shall operate as a waiver of any such right or remedy or constitute an election to affirm any Finance Document.  No election to affirm any Finance
Document on the part of any Finance Party or Secured Party shall be effective unless it is in writing.  No single or partial exercise of any right or
remedy shall prevent any further or other exercise or the exercise of any other right or remedy.  The rights and remedies provided in each Finance
Document are cumulative and not exclusive of any rights or remedies provided by law.

 
38. AMENDMENTS AND WAIVERS
 
38.1 Required consents
 
 (a) Subject to Clause 38.2 (Exceptions) and Clause 27.19 (Releases) any term of the Finance Documents may be amended or waived only with

the consent of the Majority Lenders and the Company and any such amendment or waiver will be binding on all Parties.
 
 (b) The Agent, or in respect of the Security Documents the Security Agent, may effect, on behalf of any Finance Party, any amendment or

waiver permitted by this Clause.
 
 (c) Without prejudice to the generality of paragraphs (c), (d) and (e) of Clause 26.8  (Rights and discretions), the Agent may engage, pay for

and rely on the services of lawyers in determining the consent level required for and effecting any amendment, waiver or consent under this
Agreement.

 
 (d) Each Obligor agrees to any such amendment or waiver permitted by this Clause 38 which is agreed to by the Company.  This includes any

amendment or waiver which would, but for this paragraph (d), require the consent of all of the Guarantors.
 

 
 



 

38.2 Exceptions
 
 (a) An amendment or waiver that has the effect of changing or which relates to:
 
 (i) the definition of "Majority Lenders" in Clause 1.1 (Definitions);
 
 (ii) an extension to the date of payment of any amount under the Finance Documents;
 
 (iii) a reduction in the Margin or a reduction in the amount of any payment of principal, interest, fees or commission payable;
 
 (iv) an increase in any Commitment, an extension of any Availability Period or any requirement that a cancellation of Commitments

reduces the Commitments rateably under the relevant Facility;
 
 (v) a change to the Borrowers or Guarantors other than in accordance with Clause 25 (Changes to the Obligors);
 
 (vi) any provision which expressly requires the consent of all the Lenders;
 
 (vii) Clause 2.3 (Finance Parties' rights and obligations), Clause 24 (Changes to the Lenders), this Clause 38, Clause 41 (Governing

law) or Clause 42 (Enforcement);
 
 (viii) the nature or scope of the guarantee and indemnity granted under Clause 18 (Guarantee and indemnity);
 
 (ix) the nature or scope of the Charged Property or the manner in which the proceeds of enforcement of the Transaction Security are

distributed;
 
 (x) an amendment or waiver which relates to the release of any guarantee and indemnity granted under Clause 18 (Guarantee and

indemnity) or of any Transaction Security unless permitted under this Agreement or any other Finance Document or relating to a
sale or disposal of an asset which is the subject of the Transaction Security where such sale or disposal is expressly permitted
under this Agreement or any other Finance Document; or

 
 (xi) any amendment to the subordination under a Subordinated Shareholder Loan Agreement,
 

shall not be made without the prior consent of all the Lenders.
 
 (b) An amendment or waiver which relates to the rights or obligations of the Agent, the Security Agent, the Arranger, any Ancillary Lender or a

Hedge Counterparty (each in their capacity as such) may not be effected without the consent of the Agent, the Security Agent, the Arranger,
that Ancillary Lender or that Hedge Counterparty, as the case may be.

 
 (c) If any Lender fails to respond to a request for a consent, waiver or amendment of or in relation to any of the terms of any Finance

Document or other vote of
 

 
 



 

 Lenders under the terms of this Agreement within 15 Business Days (unless the Company and the Agent agree to a longer time period in
relation to any request) of that request being made, its Commitment and/or participation shall not be included for the purpose of calculating
the Commitments or participations under the Facilities when ascertaining whether any relevant percentage (including, for the avoidance of
doubt, unanimity) of Commitments and/or participations has been obtained to approve that request.

 
38.3 Disenfranchisement Group members
 

For so long as a member of the Group (including any (in)direct shareholders of the Company and its Affiliates) (i) beneficially owns a Commitment
or (ii) has entered into a sub-participation agreement relating to a Commitment or other agreement or arrangement having a substantially similar
economic effect and such agreement has or arrangement has not been terminated:

 
 (a) in ascertaining the Majority Lenders or whether any given percentage (including, for the avoidance of doubt, unanimity) of the aggregate

Commitments has been obtained to approve any request for a consent, waiver, amendment or other vote under the Finance Documents, such
Commitment shall be deemed to be zero; and

 
 (b) for the purposes of Clause 38.2 (Exceptions), such Group member or the person with whom it has entered into such sub-participation, other

agreement or arrangement shall be deemed not to be a Lender.
 
38.4 Disenfranchisement of Defaulting Lenders
 
 (a) For so long as a Defaulting Lender has any Available Commitment, in ascertaining the Majority Lenders or whether any given percentage

(including, for the avoidance of doubt, unanimity) of the aggregate Commitments has been obtained to approve any request for a consent,
waiver, amendment or other vote under the Finance Documents, that Defaulting Lender's Commitments will be reduced by the amount of its
Available Commitments.

 
 (b) For the purposes of this Clause 38.4  the Agent may assume that the following Lenders are Defaulting Lenders:
 
 (i) any Lender which has notified the Agent that it has become a Defaulting Lender;
 
 (ii) any Lender in relation to which it is aware that any of the events or circumstances referred to in paragraphs (a), (b) or (c) of the

definition of "Defaulting Lender" has occurred,
 

unless it has received notice to the contrary from the Lender concerned (together with any supporting evidence reasonably requested by the
Agent) or the Agent is otherwise aware that the Lender has ceased to be a Defaulting Lender.

 

 
 



 

38.5 Replacement of Lender
 
 (a) If at any time:
 
 (i) any Lender becomes a Non-Consenting Lender (as defined in paragraph (c) below);
 
 (ii) an Obligor becomes obliged to repay any amount in accordance with Clause 8.1 (Illegality) or to pay additional amounts pursuant

to Clause 14.1 (Increased Costs) or Clause 13.2 (Tax gross-up) to any Lender in excess of amounts payable to the other Lenders
generally; or

 
 (iii) any amount payable to any Lender by an Obligor established in France for tax purposes under a Finance Document is not, or will

not be (when the relevant corporate income tax is calculated) treated as a deductible charge or expense for French tax purposes for
that Obligor by reason of that amount being (i) paid or accrued to a Lender incorporated, domiciled, established or acting through a
Facility Office situated in a Non-Cooperative Jurisdiction, or (ii) paid to an account opened in the name of or for the benefit of that
Lender in a financial institution situated in a Non-Cooperative Jurisdiction,

 
then the Company may, on 5 Business Days' prior written notice to the Agent and such Lender, replace such Lender by requiring such
Lender to (and such Lender shall) transfer pursuant to Clause 24 (Changes to the Lenders) all (and not part only) of its rights and
obligations under this Agreement to a Lender or other bank, financial institution, trust, fund or other entity (a "Replacement Lender")
selected by the Company, and which is acceptable to the Agent (acting reasonably) and which confirms its willingness to assume and does
assume all the obligations of the transferring Lender (including the assumption of the transferring Lender's participations on the same basis
as the transferring Lender) for a purchase price in cash payable at the time of transfer equal to the outstanding principal amount of such
Lender's participation in the outstanding Utilisations and all accrued interest, Break Costs and other amounts payable in relation thereto
under the Finance Documents.

 
 (b) The replacement of a Lender pursuant to this Clause shall be subject to the following conditions:
 
 (i) the Company shall have no right to replace the Agent or Security Agent;
 
 (ii) neither the Agent nor the Lender shall have any obligation to the Company to find a Replacement Lender;
 
 (iii) in the event of a replacement of a Non-Consenting Lender such replacement must take place no later than 40 Business Days after

the date the Non-Consenting Lender notifies the Company and the Agent of its failure or refusal to give a consent in relation to, or
agree to any waiver or amendment to the Finance Documents requested by the Company; and

 

 
 



 

 (iv) in no event shall the Lender replaced under this paragraph (b) be required to pay or surrender to such Replacement Lender any of
the fees received by such Lender pursuant to the Finance Documents.

 
 (c) In the event that:
 
 (i) the Company or the Agent (at the request of the Company) has requested the Lenders to give a consent in relation to, or to agree to

a waiver or amendment of, any provisions of the Finance Documents; and
 
 (ii) Lenders whose Commitments aggregate at least 60 per cent. of the aggregate Commitments (or, if the aggregate Commitments

have been reduced to zero, aggregated at least 60 per cent. of the aggregate Commitments prior to that reduction) have consented
or agreed to such waiver or amendment,

 
then any Lender who does not and continues not to consent or agree to such waiver or amendment shall be deemed a "Non-Consenting
Lender".

 
38.6 Replacement of a Defaulting Lender
 
 (a) The Company may, at any time a Lender has become and continues to be a Defaulting Lender, by giving 5 Business Days' prior written

notice to the Agent and such Lender:
 
 (i) replace such Lender by requiring such Lender to (and such Lender shall) transfer pursuant to Clause 24 (Changes to the Lenders)

all (and not part only) of its rights and obligations under this Agreement;
 
 (ii) require such Lender to (and such Lender shall) transfer pursuant to Clause 24 (Changes to the Lenders) all (and not part only) of

the undrawn Commitment of the Lender; or
 
 (iii) require such Lender to (and such Lender shall) transfer pursuant to Clause 24 (Changes to the Lenders) all (and not part only) of its

rights and obligations in respect of the Facilities,
 

to a Lender or other bank, financial institution, trust, fund or other entity (a "Replacement Lender") selected by the Company, and which
(unless the Agent is an Impaired Agent) is acceptable to the Agent (acting reasonably), which confirms its willingness to assume and does
assume all the obligations or all the relevant obligations of the transferring Lender (including the assumption of the transferring Lender's
participations or unfunded participations (as the case may be) on the same basis as the transferring Lender) for a purchase price in cash
payable at the time of transfer equal to the outstanding principal amount of such Lender's participation in the outstanding Utilisations and all
accrued interest, Break Costs and other amounts payable in relation thereto under the Finance Documents.

 
 (b) Any transfer of rights and obligations of a Defaulting Lender pursuant to this Clause 38.5 shall be subject to the following conditions:
 

 
 



 

 (i) the Company shall have no right to replace the Agent or Security Agent;
 
 (ii) neither the Agent nor the Defaulting Lender shall have any obligation to the Company to find a Replacement Lender;
 
 (iii) the transfer must take place no later than 5 Business Days after the notice referred to in paragraph (a) above; and
 
 (iv) in no event shall the Defaulting Lender be required to pay or surrender to the Replacement Lender any of the fees received by the

Defaulting Lender pursuant to the Finance Documents.
 
39. CONFIDENTIALITY
 
39.1 Confidential Information
 

Each Finance Party agrees to keep all Confidential Information confidential and not to disclose it to anyone, save to the extent permitted by Clause
39.2 (Disclosure of Confidential Information), and to ensure that all Confidential Information is protected with security measures and a degree of
care that would apply to its own confidential information.

 
39.2 Disclosure of Confidential Information
 

Any Finance Party may, subject (where applicable) to the provisions of article L.511-33 of the French Code monétaire et financier, disclose:
 
 (a) to any of its Affiliates and Related Funds and any of its or their officers, directors, employees, professional advisers, auditors, partners and

Representatives such Confidential Information as that Finance Party shall consider appropriate if any person to whom the Confidential
Information is to be given pursuant to this paragraph (a) is informed in writing of its confidential nature and that some or all of such
Confidential Information may be price-sensitive information except that there shall be no such requirement to so inform if the recipient is
subject to professional obligations to maintain the confidentiality of the information or is otherwise bound by requirements of
confidentiality in relation to the Confidential Information;

 
 (b) to any person:
 
 (i) to (or through) whom it assigns or transfers (or may potentially assign or transfer) all or any of its rights and/or obligations under

one or more Finance Documents and to any of that person's Affiliates, Related Funds, Representatives and professional advisers;
 
 (ii) with (or through) whom it enters into (or may potentially enter into), whether directly or indirectly, any sub-participation in

relation to, or any other transaction under which payments are to be made or may be made by reference to, one or more Finance
Documents and/or one or more Obligors and to any of that person's Affiliates, Related Funds, Representatives and professional
advisers;

 

 
 



 

 (iii) appointed by any Finance Party or by a person to whom sub paragraph (b)(i) or (ii) above applies to receive communications,
notices, information or documents delivered pursuant to the Finance Documents on its behalf (including, without limitation, any
person appointed under paragraph (c) of Clause 26.16 (Relationship with the Lenders));

 
 (iv) who invests in or otherwise finances (or may potentially invest in or otherwise finance), directly or indirectly, any transaction

referred to in paragraph b(i) or (b)(ii) above;
 
 (v) to whom information is required or requested to be disclosed by any court of competent jurisdiction or any governmental, banking,

taxation or other regulatory authority or similar body, the rules of any relevant stock exchange or pursuant to any applicable law or
regulation;

 
 (vi) to whom or for whose benefit that Finance Party charges, assigns or otherwise creates Security (or may do so) pursuant to Clause

24.7 (Security over Lenders' rights);
 
 (vii) to whom information is required to be disclosed in connection with, and for the purposes of, any litigation, arbitration,

administrative or other investigations, proceedings or disputes;
 
 (viii) who is a Party; or
 
 (ix) with the consent of the Company;
 

in each case, such Confidential Information as that Finance Party shall consider appropriate if:
 
 (A) in relation to paragraphs (b)(i), (b)(ii) and b(iii) above, the person to whom the Confidential Information is to be given has

entered into a Confidentiality Undertaking except that there shall be no requirement for a Confidentiality Undertaking if
the recipient is a professional adviser and is subject to professional obligations to maintain the confidentiality of the
Confidential Information;

 
 (B) in relation to paragraph (b)(iv) above, the person to whom the Confidential Information is to be given has entered into a

Confidentiality Undertaking or is otherwise bound by requirements of confidentiality in relation to the Confidential
Information they receive and is informed that some or all of such Confidential Information may be price-sensitive
information;

 
 (C) in relation to paragraphs (b)(v), (b)(vi) and (b)(vii) above, the person to whom the Confidential Information is to be given

is informed of its confidential nature and that some or all of such Confidential Information may be price-sensitive
information

 

 
 



 

 except that there shall be no requirement to so inform if, in the opinion of that Finance Party, it is not practicable so to do
in the circumstances;

 
 (c) to any person appointed by that Finance Party or by a person to whom paragraph (b)(i) or (b)(ii) above applies to provide administration or

settlement services in respect of one or more of the Finance Documents including without limitation, in relation to the trading of
participations in respect of the Finance Documents, such Confidential Information as may be required to be disclosed to enable such service
provider to provide any of the services referred to in this paragraph (c) if the service provider to whom the Confidential Information is to be
given has entered into a confidentiality agreement substantially in the form of the LMA Master Confidentiality Undertaking for Use With
Administration/Settlement Service Providers or such other form of confidentiality undertaking agreed between the Company and the
relevant Finance Party; and

 
 (d) to any rating agency (including its professional advisers) such Confidential Information as may be required to be disclosed to enable such

rating agency to carry out its normal rating activities in relation to the Finance Documents and/or the Obligors if the rating agency to whom
the Confidential Information is to be given is informed of its confidential nature and that some or all of such Confidential Information may
be price-sensitive information.

 
39.3 Entire agreement
 

Subject to the provisions of article L.511-33 of the French Code monétaire et financier, this Clause 39 constitutes the entire agreement between the
Parties in relation to the obligations of the Finance Parties under the Finance Documents regarding Confidential Information and supersedes any
previous agreement, whether express or implied, regarding Confidential Information.

 
39.4 Inside information
 

Each of the Finance Parties acknowledges that some or all of the Confidential Information is or may be price-sensitive information and that the use
of such information may be regulated or prohibited by applicable legislation including securities law relating to insider dealing and market abuse and
each of the Finance Parties undertakes not to use any Confidential Information for any unlawful purpose.

 
39.5 Notification of disclosure
 

Each of the Finance Parties agrees (to the extent permitted by law and regulation) to inform the Company:
 
 (a) of the circumstances of any disclosure of Confidential Information made pursuant to paragraph (b)(v) of Clause 39.2 (Disclosure of

Confidential Information) except where such disclosure is made to any of the persons referred to in that paragraph during the ordinary
course of its supervisory or regulatory function; and

 

 
 



 

 (b) upon becoming aware that Confidential Information has been disclosed in breach of this Clause 39.
 
39.6 Continuing obligations
 

The obligations in this Clause 39 (Confidentiality) are continuing and, in particular, shall survive and remain binding on each Finance Party for a
period of twelve months from the earlier of:

 
 (a) the date on which all amounts payable by the Obligors under or in connection with this Agreement have been paid in full and all

Commitments have been cancelled or otherwise cease to be available; and
 
 (b) the date on which such Finance Party otherwise ceases to be a Finance Party.
 
40. COUNTERPARTS
 

Each Finance Document may be executed in any number of counterparts, and this has the same effect as if the signatures on the counterparts were on
a single copy of the Finance Document.

 

 

 
 



 

SECTION 12
 

GOVERNING LAW AND ENFORCEMENT
 
41. GOVERNING LAW
 

This Agreement and any non-contractual obligations arising out of or in connection with it are governed by Dutch law.
 
42. ENFORCEMENT
 
42.1 Jurisdiction
 
 (a) The Courts (Rechtbank) of Amsterdam, The Netherlands, subject to ordinary appeal (hoger beroep) and final appeal (cassatie) shall have

exclusive jurisdiction to hear and determine any suit, action or proceeding and to settle any disputes (respectively "Proceedings" and
"Disputes") arising out of or in connection with this Agreement (including a dispute regarding the existence, validity or termination of this
Agreement or the consequences of its nullity) and, for such purposes, each of the parties hereto irrevocably submits to the exclusive
jurisdiction of such courts.

 
 (b) This Clause 42.1 (Jurisdiction) is for the benefit of the Finance Parties only.  As a result, and notwithstanding paragraph (a) of Clause 42.1,

any Finance Party may take proceedings relating to a Dispute in any other courts with jurisdiction.  To the extent allowed by law, the
Finance Parties may take concurrent proceedings in any number of jurisdictions.

 
This Agreement has been entered into on the date stated at the beginning of this Agreement.
 

 
 



 

ING Commercial Banking
Agency
Bijlmerplein 888, 1102 MG Amsterdam, The
Netherlands
ING Bank NV, registered office Amsterdam
Trade Register no 33031431 Amsterdam

Brand Loyalty Group B V
Attn C Mennen-Vermeule
Koningsweg 101
5211 BH Den Bosch

Date  Phone  Processed by  Location
28 March 2014  +31 20 563 52 70  Denice Sedney  AMP N 04 047

Subject.
Request for covenant amendment Bandloyalty

Dear Madam and Sirs,

With reference to the 4 October 2011 EUR 150,000,000 secured facilities agreement, as amended on 26 July 2012 and amended and restated on 17 January
2013 and as further amended and restated on 19 December 2013, we herewith inform you that the Lenders have given their approval to the request in your
letter dated 11 March 2014 to amend the covenants as follows

The Minimum EBITDA covenant and Senior Net Leverage covenant for 31/3/2014 and 30/6/2014 will be amended as follows:

  Q1 2014  Q2 2014
Minimum EBITDA  ≥ EUR 27.5 min  ≥ EUR 32.5 min
Senior Net Leverage  ≤ 4.00x  ≤ 3 00x

Additional information undertakings.
For the period that Senior Net Leverage exceeds the ratio 3 00x, Brand Loyalty will provide

I.  A monthly overview of the stock positions and changes including a split-up between allocated and unallocated stock and;
II.  Financial Statements on a monthly basis

Margin
The applicable Margin for Q1 and Q2 2014 will be

i.  Q1 2014 out of the box margin of 380bps
ii.  Q2 2014 margin grid applicable plus an additional margin of 30bps

We trust to have informed you sufficiently. Should you have any questions, please do not hesitate to contact us.

Yours faithfully,   
ING Bank N.V.  /s/ L. Brun
Agency  L. Brun

 

 



 

 
Exhibit 10.6

 
FIRST AMENDMENT TO THE

ALLIANCE DATA SYSTEMS CORPORATION
AMENDED AND RESTATED EMPLOYEE STOCK PURCHASE PLAN

 
This Amendment to the Alliance Data Systems Corporation Amended and Restated Employee Stock Purchase Plan (the “Plan”), made pursuant to

the right to amend reserved in Section 21 of the Plan, amends the Plan as follows, effective for Purchase Periods beginning on and after June 1, 2014.
 
1.           Section 2(e) is hereby amended in its entirety to read as follows:
 

“(e)           “Compensation” means an Employee’s annual rate of base pay received by an Employee from the Company or a
Designated Subsidiary.  Base pay means the regular wages (i.e., gross straight time), base salary, sick pay, vacation pay or holiday pay, as
the case may be, paid to an Employee, but excludes overtime, commissions, and any other form of variable compensation, bonuses and
other incentive compensation, disability pay, workers compensation, severance pay, service related cash awards, any amounts which
constitute tax gross ups of taxable amounts, and income realized as a result of participation in any stock option, stock purchase, or similar
plan of the Company or any Designated Subsidiary. Notwithstanding the foregoing, the Board may amend the definition of Compensation
for any Offering Period prior to the commencement of such Offering Period.”

 
2.           Section 2(l) is hereby amended in its entirety to read as follows:
 

“(l)           “Offering Period” means, unless amended pursuant to Sections 4 and 21 hereof, a period of six (6) months commencing
on the first trading day of each of the first and third calendar quarter of each year and ending on the last trading day of each such calendar
quarter, or such other period of time established in advance by the Board.  The Board shall conduct each Offering Period in compliance with
Section 423 of the Code, and in no event shall an Offering Period exceed twenty-seven (27) months beginning with the Offering Date.  The
terms and conditions of each Offering Period need not be identical but each shall include through incorporation the provisions of this Plan.”

 
3.           Section 3(b) is hereby amended in its entirety to read as follows:
 

“(b)           Any provisions of the Plan to the contrary notwithstanding, no Employee shall be granted an option under the Plan (i) if
immediately after the grant, such Employee (together with any other person whose stock would be attributed to such Employee pursuant to
Section 424(d) of the Code) would own capital stock and/or hold outstanding options to purchase stock possessing five percent (5%) or
more of the total combined voting power or value of all classes of stock of the Company or of any Subsidiary or parent corporation (as such
term is defined in Section 424(e) of the Code) of the Company, or (ii) if such option would permit his or her rights to purchase stock under
all employee stock

 

 
 



 

 
purchase plans (described in Section 423 of the Code) of the Company and its Subsidiaries to accrue at a rate that exceeds Twenty-Five
Thousand Dollars ($25,000) of the Fair Market Value (as defined in Section 7(b) below) of such stock (determined at the time such option is
granted) for each calendar year in which such option is outstanding at any time.”

 
4.           Section 4 is hereby amended by adding the following sentence to the end thereof:
 

“Notwithstanding anything in the Plan to the contrary, the Board may establish additional or alternative concurrent, sequential or
overlapping Offering Periods, a different duration for one or more Offering Periods or different commencing or ending dates for such
Offering Periods.”

 
5.           Section 10 is hereby amended in its entirety to read as follows:
 

“10.           Holding Period and Withdrawal of Shares.
 

(a)           Promptly following each Purchase Date, the Shares purchased by each participant pursuant to the Plan shall be deposited
directly into a restricted brokerage account established in the participant’s name with a Designated Broker.  Except as otherwise provided
below, the deposited Shares may not be transferred (either electronically or in certificate form) from the restricted brokerage account until
the later of (i) the end of the six-month period measured from the Purchase Date on which the Shares were purchased and (ii) the date of the
participant’s termination of employment.  Such limitation shall apply both to transfers to different accounts with the same Designated
Broker and to transfers to other brokerage firms.  Any Shares held for the required holding period may thereafter be transferred (either
electronically or in certificate form) to other accounts or to other brokerage firms.

 
(b)           At any time following the six-month period measured from the Purchase Date of Shares, a participant may withdraw all

or any number of whole Shares credited to his or her account on that Purchase Date by directing the Designated Broker to cause his or her
Shares to be (i) issued as certificates in the participant’s name; (ii) sold with the net proceeds (less applicable commissions and other
charges) distributed in cash to the participant; or (iii) transferred to another brokerage account of the participant.  No such six-month period
shall apply after a participant terminates employment.”

 
6.           Section 14 is hereby amended by renumbering the text thereof as Section 14(a) and adding a new subsection (b) thereto to read as follows:
 

“(b)           The Board or Committee shall have the power, in its discretion, to adopt such procedures and sub-plans as the Board or
Committee deems necessary or appropriate to comply with the laws or regulations, tax policy, accounting principles or custom of foreign
jurisdictions applicable to employees of a subsidiary business entity of the Company, provided that any such sub-plan shall not be within
the scope of an “employee stock purchase plan” within the meaning

 

 
 



 

 
of Section 423 of the Code.  Any of the provisions of any such sub-plan may supersede the provisions of this Plan, other than Section
13.  Except as superseded by the provisions of a sub-plan, the provisions of this Plan shall govern such sub-plan.  Alternatively and in order
to comply with the laws of a foreign jurisdiction, the Board or Committee shall have the power, in its discretion, to grant options on the
Offering Date of any Offering Period to citizens or residents of a non-U.S. jurisdiction (without regard to whether they are also citizens of
the United States or resident aliens) that provide terms that are less favorable than the terms of options granted on the same Offering Date to
Employees resident in the United States.”

 
7.           Section 16 is hereby amended by adding the following sentence to the end thereof:
 

“An option shall be exercisable during the lifetime of the participant only by the participant.”
 
8.           Section 26 is hereby amended by adding the following subsection (c) thereto:
 

“(c)           By enrolling in the Plan, each participant acknowledges and agrees that the option such participant has been awarded
under the Plan, and any other options the Company may grant in the future, even if such options are made repeatedly or regularly, and
regardless of their amount, (i) are wholly discretionary, are not a term or condition of employment and do not form part of a contract of
employment, or any other working arrangement, between the participant and the Company or any Designated Subsidiary; (ii) do not create
any contractual entitlement to receive future options or to continued employment; and (iii) do not form part of salary or remuneration for
purposes of determining pension payments or any other purposes, including, without limitation, termination indemnities, severance,
resignation, redundancy, bonuses, long-term service awards, pension or retirement benefits, or similar payments, except as otherwise
required by applicable law.”

 
9.           The Plan is hereby amended by adding the following Section 28 thereto:
 

“28.           Data Privacy.
 

(a)           In order to facilitate the administration of the Plan, it will be necessary for the Company (or its payroll administrators) to
collect, hold, and process certain personal information about Employees participating in the Plan (including, without limitation, name, home
address, telephone number, date of birth, nationality and job detail and details of the participating Employee’s option grant).  By
participating in the Plan, participating Employees consent to the Company (or its payroll administrators) collecting, holding and processing
personal data and transferring such data to third parties (collectively, the “Data Recipients”) insofar as is reasonably necessary to
implement, administer and manage the Employee’s participation in the Plan and acknowledge that it may also

 

 
 



 

 
be necessary to disclose information in order to comply with any legal obligations.

 
(b)           The Data Recipients will treat the participating Employees’ personal data as private and confidential and will not disclose

such data for purposes other than the management and administration of the Employees’ participation in the Plan and will take reasonable
measures to keep such personal data private, confidential, accurate and current.

 
(c)           As the Company operates globally, it needs to share personal data with other related companies which are based

abroad.  Where the transfer is to a destination outside the Employee’s country of domicile, or if applicable, the European Economic Area,
the Company shall take reasonable steps to ensure that such personal data continues to be adequately protected and securely
held.  Nonetheless, by participating in the Plan, each participating Employee acknowledges that personal information about such Employee
may be transferred to a country that does not offer the same level of data protection as the Employee’s country of domicile, or if applicable,
the European Economic Area.

 
(d)           Participating Employees may, at any time, view their personal data, require any necessary corrections to it or withdraw

the consents referenced in this Section 28 in writing by contacting the Senior Analyst and Stock Plan Administrator, whose telephone
number is (214) 494-3410.”

 
10.           In all other respects, the Plan will remain unchanged and in full force and effect.
 

IN WITNESS WHEREOF, upon authorization of the Board of Directors, the undersigned has executed this Amendment to the Alliance Data
Systems Corporation Amended and Restated Employee Stock Purchase Plan on this May 1, 2014.
 

Alliance Data Systems Corporation
 

 
By:            /s/ Leigh Ann K. Epperson

 Its: Senior Vice President, General Counsel and Secretary
 

 
 



 

 
Exhibit 31.1

CERTIFICATION OF THE
CHIEF EXECUTIVE OFFICER

OF
ALLIANCE DATA SYSTEMS CORPORATION

I, Edward J. Heffernan, certify that:

1. I have reviewed this quarterly report on Form 10-Q of Alliance Data Systems Corporation;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the
financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for
the registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to
ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities,
particularly during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external
purposes in accordance with generally accepted accounting principles;

(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent
fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially
affect, the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the
registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably
likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control
over financial reporting.

 /S/ EDWARD J. HEFFERNAN
 Edward J. Heffernan
 Chief Executive Officer

Date: May 5, 2014

 
 



 

 
Exhibit 31.2

CERTIFICATION OF THE
CHIEF FINANCIAL OFFICER

OF
ALLIANCE DATA SYSTEMS CORPORATION

I, Charles L. Horn, certify that:

1. I have reviewed this quarterly report on Form 10-Q of Alliance Data Systems Corporation;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the
financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for
the registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to
ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities,
particularly during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external
purposes in accordance with generally accepted accounting principles;

(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent
fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially
affect, the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the
registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably
likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control
over financial reporting.

 /S/ CHARLES L. HORN        
 Charles L. Horn
 Chief Financial Officer

Date: May 5, 2014

 



 

 
Exhibit 32.1

CERTIFICATION OF
CHIEF EXECUTIVE OFFICER

OF
ALLIANCE DATA SYSTEMS CORPORATION

This certification is provided pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002 and
accompanies the quarterly report on Form 10-Q for the quarter ended March 31, 2014 (the “Form 10-Q”) of Alliance Data Systems Corporation (the
“Registrant”).

I, Edward J. Heffernan, certify that to the best of my knowledge:

(i) the Form 10-Q fully complies with the requirements of section 13(a) or section 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m(a)
or 78o(d)); and

(ii) the information contained in the Form 10-Q fairly presents, in all material respects, the financial condition and results of operations of the
Registrant.

 /S/ EDWARD J. HEFFERNAN
 Edward J. Heffernan
 Chief Executive Officer

Date: May 5, 2014

Subscribed and sworn to before me
this 5th day of May, 2014.

/S/ JANE BAEDKE  
Name: Jane Baedke  
Title: Notary Public  
 
My commission expires:
October 23, 2016

A signed original of this written statement required by Section 906 has been provided to the Registrant and will be retained by the Registrant and
furnished to the Securities and Exchange Commission or its staff upon request.

 
 



 

 
Exhibit 32.2

CERTIFICATION OF
CHIEF FINANCIAL OFFICER

OF
ALLIANCE DATA SYSTEMS CORPORATION

This certification is provided pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002 and
accompanies the quarterly report on Form 10-Q for the quarter ended March 31, 2014 (the “Form 10-Q”) of Alliance Data Systems Corporation (the
“Registrant”).

I, Charles L. Horn, certify that to the best of my knowledge:

(i) the Form 10-Q fully complies with the requirements of section 13(a) or section 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m(a)
or 78o(d)); and

(ii) the information contained in the Form 10-Q fairly presents, in all material respects, the financial condition and results of operations of the
Registrant.

 /S/ CHARLES L. HORN 
 Charles L. Horn
 Chief Financial Officer

Date: May 5, 2014

Subscribed and sworn to before me
this 5th day of May, 2014.

/S/ JANE BAEDKE  
Name: Jane Baedke  
Title: Notary Public  
 
My commission expires:
October 23, 2016

A signed original of this written statement required by Section 906 has been provided to the Registrant and will be retained by the Registrant and
furnished to the Securities and Exchange Commission or its staff upon request.

 
 

 
 


